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Introduction 


The subjects that are addressed in this volume are the concern of 
every legal system, and are not, therefore, peculiar to the Shari‘ah. 

Their relationship to one another and to the general theme of human 

rights hardly needs elucidation. Justice and equality are closely inter- 

related insofar as the one cannot be meaningfully implemented with- 

out the other. For justice often means equal treatment and the equal 
distribution of advantages and burdens, or a commensurate correc- 
tion of an imbalance that is caused by deviant behaviour. Similarly, 

neither equality nor justice can be a meaningful reality without free- 
dom. For justice presumes the moral autonomy of individuals and 
their liberty to act as they will. Justice can, therefore, have little 
meaning if it is applied to a person or a group of persons who are 
deprived of their freedom, or compelled to a course of action that is 
beyond their control. Equality also acquires much of its substance 
only in an environment where freedom is a reality. To treat two pris- 
oners equally does make some sense but equality before the law in 
different situations and among people of different calibre and status 
is where equality becomes more meaningful. 

A perusal of the Universal Declaration of Human Rights, or of 
any chapter on the basic rights and liberties enshrined in a contem- 
porary constitution will show that numerous and varied as they are, 
almost the entire range of these rights and liberties are predicated on 
freedom, equality and justice, the most fundamental, so to speak, of 
all the recognised rights and liberties. 

The first chapter on freedom in this volume is mostly concerned 
with a conceptual analysis of freedom, its manifestations in theolog- 
ical, social and political contexts, and the various shades of meaning 
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it has been given by commentators from different disciplines. 
Freedom has a basic meaning, and this is why any serious distortion 
or deviation from its core concept has not commanded general 
acceptance. Yet beyond this basic clarity, the meanings and implica- 
tions of freedom vary considerably and tend to become increasingly 
complex. This is borne out by the fact that a comprehensive and 
all-embracing definition of freedom eludes us. The conceptual analy- 
sis of freedom has not received as much attention from Muslim jurists 
as it has in the writings of Western scholars on the subject. Part of 
the reason for this nught be that the basic parameters of freedom in 
Islam are determined by reference to the normative evidences of the 
Qur'an and Sunnah, but there is considerable variation in the under- 
standing of these evidences and the manner in which commentators 
have related them to theological, legal and political subjects. This 
presentation provides a review of the basic evidence on freedom and 
the contributions of Muslim scholars to the development of ideas on 
the subject. 

The chapter on equality that is presented here is also concerned 
mainly with an analysis of the normative evidence of the Qur'an and 
Sunnah, which Muslim jurists have elaborated in reference to partic- 
ular themes, Equality, like freedom, is an integrated concept, which 
is indivisible and averse to compromise. Yet neither freedom nor 
equality are absolute in the sense that both are amenable to the influ- 
ences of context and circumstance. In addition to a general charac- 
tensation of equality and its evidential basis in the Shariah, this pres- 
entation also looks into the application of equality to two other sub- 
jects, namely women and non-Muslims, and examines the way in 
which they are treated in Islamic legal literature. It is of interest to 
note a certain contrast, highlighted in this presentation, between ear- 
lier juristic writings on these themes, and the works of contemporary 
‘lama’ and scholars, Muslim jurists of the twentieth century have 
made a significant contribution to the understanding of the source 
evidence of the Shariah on equality in conjunction, particularly, 
with the changing realities of contemporary Muslim societies. They 

have not hesitated, for instance, in taking a totally different stand on 

women's issues from many classical scholars, and advancing a differ- 
ent perspective on equality in the Shari^ah for all citizens, regardless 
of their race, language or religion. It is clearly in these areas that the 
substance of the modern reformist thought in the Shariah makes its 
presence unmistakably visible. 

Justice is the sum-total, in a sense, of all recognised rights and 
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duties, as it often consists of nothing more than a balanced imple- 
mentation of rights and duties, and of due regard for equality and 
freedom. The Qur’an is emphatic on the objectivity of justice, so 
much so that it defies any level of relativity and compromise in its 
basic conception. A perusal of the Qur’anic evidence on justice 
leaves one in no doubt that justice is integral to the basic outlook and 
philosophy of Islam, within or beyond the Shariah itself. It is there- 
fore not incorrect to say that the Shari‘ah is committed to justice as 
one of its cardinal goals and objectives, to the extent that the verac- 
ity of the Shari‘ah itself can be measured by its effectiveness in 

administering justice. This is the understanding, in fact, that the 

renowned Hanbali jurist, Ibn Qayyim al-Jawziyyah (d. 1350), has 

conveyed in his widely-quoted statement that ‘Islam will always 

stand for justice and any path that is taken towards justice is bound 

to be in harmony with the Shari‘ah and can never be against it’. 

The Shari‘ah shows the way to justice and this way must be fol- 
lowed as far as possible. In the event, however, that the established 
rules of the Shari‘ah do not offer sufficient guidelines by which to 
administer justice, one may take any route, including for example, 
those of natural rights and natural justice, or the general rules of egui- 
ty and fairness, or that of a judicious policy (siyāsah shar'iyyah), in 
order to secure justice, and the result that is arrived at is a fortiori in 
accordance with the Shariah and cannot be held to be contrary to it. 

The chapter that is presented here on justice consists essentially of 
a review and analysis of the basic evidence of the Our'ān and Sunnah 
on the subject. It seeks to depict, in particular, the Qur'anic outlook 
or universal justice which reaches beyond the particularities of any 
rigid framework that might restrain the humanitarian call and sub- 
stance of justice in Islam. 


CHAPTER ONE 





Freedom (al-Hurriyyah) 


I. Introductory Remarks 


Despite the obvious significance of, and the sustained preoccupation 
of all legal and philosophical traditions with freedom, there is little 
agreement on its precise meaning. To a reader of constitutional law, 
freedom means something different from what it might mean to a 
philosopher or a mystic. Whereas the philosophically-oriented 
Mu tazilah and the Ash'ariyyah were preoccupied with the freedom 
of the human will versus predestination and determinism (al-jabr 
wa'l-ikhtiyar), to the Sufi and mystic, freedom primarily means free- 
dom from the desires of the self, which releases one from depend- 
ence on the material world, and is freedom from everything except 
God and devotion to Him.! More than any other factor, it is the ani- 
mal desires of the animal nature in man that render him unfree. The 
struggle with those desires, and this final victory over them, makes 
man free. Ultimately, freedom from desires is a facet of human per- 
fection, something that raises man to the level of the angels and out- 
lasts his physical life.? 

The jurist and the reader of political science are mainly concerned 
with the struggle between authority and freedom. Freedom in this 
context has primarily meant the ability of the individual to Jead a life 
of security, free from the tyranny of oppressive governments and 
rulers. To the reader of fundamental rights and liberties, it is the 
struggle between authority and freedom that gives freedom much of 
its meaning. This is a focal theme of many a modern Constitution, 
and the emphasis that is given to it is typical of the era of constitu- 
tionalism and government under the rule of law. But even here, 
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there has, over time, been a considerable adjustment of the notion of 
the relationship of individual liberty to the authority of the state. 
Individual freedom was initially conceived as a limiting factor on 
government power, and was seen necessary for limiting the power of 
various organs of government in order to protect individual liberties. 
But that perception of bipolarity seems to have given way to a vision 
which sees it as the duty of the state to be an active participant in the 
protection of liberties. The initial view of conflicting interests is thus 
changing to one of the essential unity of interests.* The Declaration 
of the Rights of Man issued by the leaders of the French Revolution 
of 1789, which was later attached to the French Constitution of 
1791, declared freedom to be the right of the individual to do what 
he wishes, provided that this does not cause harm to others, and that 
any limits imposed on freedom are not valid unless validated by the 
haw. It was similarly declared that freedom and equality were the nat- 
und rights of all human beings.* 

We are also concerned here with the close relationship between 

equality and freedom. To achieve objectivity and balance in under- 
sanding the basic notions of equality and freedom is often a question 
of accommodation and compromise between them. The compro- 
mise here is essentially between individual and communal interests. 
The individual is naturally inclined towards freedom, but his untram- 
meled desire for freedom is prone to lead to inequality, and the con- 
cem here how to limit the individual freedom in order to secure 
some of the valid objectives of equality. In this sense, the history of 
human rights has been one of ‘continuous struggle for compromise 
between freedom and equality, between individual rights and con- 
sderations of social justice’. It need not be overemphasised that a 
hungry man can make little use of his freedom. Considerations of 
social justice thus affect the substance of freedom in individual cases. 
Whereas liberalism puts freedom before equality, socialism and its 
dled doctrines have emphasised equality to a greater extent than 
freedom. Freedom has undoubtedly been and will remain the most 
important of all the rights of man. Yet without equality, freedom is 
likely to become a privilege of the few, and can easily be turned into 
an instrument of abuse. 


IL Definition and Scope 


Hisoncally, Muslim jurists have not addressed the subject of free- 
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dom in a comprehensive manner. Instead of advancing a theoretical 
understanding of the general concept of freedom, they often spoke 
about some of its manifestations, such as the freedom of opinion, 
belief and ownership. Muslim philosophers such as Farabi (d. 
339/950) and Ibn Rushd (d. 595/1198) took limited notice of free- 
dom as a political term, whereas it has received much attention in 
Sufi thought and literature. But Sufi thought is mainly preoccupied 
with the question of spiritual refinement and the extent to which a 
person can be free from dependence on the material world. The 
‘ulama’ of theology and kalām have on the other hand debated issues 
such as how much freedom can be attributed to human beings in 
view of the omnipotence of God.” 

The word ‘hurr in classical Arabic implies ‘free’ as opposed to ‘abd 

(slave), but is also used as a qualitative term denoting nobility of ori- 
gin and character. The phrase ‘rajulun hurrun’ did not only mean a 
free man as opposed to a slave, but also a man of noble character and 
descent, in the same way as farasun hurrun means a pedigree horse. 
Similarly, the phrase ‘huwa min hurriyat qawmihi', means ‘he is among 
the most noble of his people’; and ‘hurr al-kalām” means speech of 
high literary quality. In order to stress the moral meaning of hurr, it 
is frequently paired with karim (noble, generous); al-hurr al-karim thus 
means a true gentleman, a person who is pure in his human dignity, 
a person of integrity possessing a free conscience unrestrained by 
material considerations. It seems that the word ‘hurriyyah’ was not as 
commonly used by the classical jurists as it is now being used by 
modern writers in Arabic. Thus the current usage of hurriyyah, which 
conveys the full force of the concept of ‘freedom’, is of relatively 
recent origin.* The word ‘ikhtiyar (choice, free will) is more com- 
monly used in the writings of Muslim mystics and philosophers than 
‘hurriyyah’, and one occasionally finds derivatives of khalasa (to 
release, to free) and ‘ataqa (to free, as of a slave) used as synonyms of 
hurriyyah in the various contexts and discourses of freedom. Muslim 
jurists have, in turn, used a variety of other terms, such as ibahah (per- 
missibility), al-bara'ah al-asliyyah (original non-liability) and ‘afivah 
(exemption, pardoning), which convey equivalent meanings to that 
of hurriyyah. There will be occasion to elaborate on these terms in 
the following pages. 

The word ‘hurriyyah’ does not occur in the Qur'an itself but other 
derivatives of the same root, such as 'al-hurr, “a free man’ (cf. 
al-Baqarah, 2:178), and *tahrīr, ‘releasing’ (in the context mainly of 
manumitting a slave by way of atonement—kaffarah), occur 
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there has, over time, been a considerable adjustment of the notion of 
the relationship of individual liberty to the authority of the state. 
Individual freedom was initially conceived as a limiting factor on 
government power, and was seen necessary for limiting the power of 
various organs of government in order to protect individual liberties. 
But that perception of bipolarity seems to have given way to a vision 
which sees it as the duty of the state to be an active participant in the 
protection of liberties. The initial view of conflicting interests is thus 
changing to one of the essential unity of interests.* The Declaration 
of the Rights of Man issued by the leaders of the French Revolution 
of 1789, which was later attached to the French Constitution of 
1791, declared freedom to be the right of the individual to do what 
he wishes, provided that this does not cause harm to others, and that 
any limits imposed on freedom are not valid unless validated by the 
law. It was similarly declared that freedom and equality were the nat- 
ural rights of all human beings.‘ 

We are also concerned here with the close relationship between 

equality and freedom. To achieve objectivity and balance in under- 
standing the basic notions of equality and freedom is often a question 
of accommodation and compromise between them. The compro- 
mise here is essentially between individual and communal interests. 
The individual is naturally inclined towards freedom, but his untram- 
meled desire for freedom is prone to lead to inequality, and the con- 
cem here how to limit the individual freedom in order to secure 
some of the valid objectives of equality. In this sense, the history of 
human rights has been one of ‘continuous struggle for compromise 
between freedom and equality, between individual rights and con- 
siderations of social justice'.” It need not be overemphasised that a 
hungry man can make little use of his freedom. Considerations of 
social justice thus affect the substance of freedom in individual cases. 
Whereas liberalism puts freedom before equality, socialism and its 
allied doctrines have emphasised equality to a greater extent than 
freedom. Freedom has undoubtedly been and will remain the most 
important of all the rights of man. Yet without equality, freedom is 
likely to become a privilege of the few, and can easily be turned into 
an instrument of abuse. 


ll. Definition and Scope 


Historically, Muslim jurists have not addressed the subject of free- 
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dom in a comprehensive manner. Instead of advancing a theoretical 
understanding of the general concept of freedom, they often spoke 
about some of its manifestations, such as the freedom of opinion, 
belief and ownership. Muslim philosophers such as Farabi (d. 
339/950) and Ibn Rushd (d. 595/1198) took limited notice of free- 
dom as a political term, whereas it has received much attention in 
Sufi thought and literature. But Sufi thought is mainly preoccupied 
with the question of spiritual refinement and the extent to which a 
person can be free from dependence on the material world. The 
‘ulama’ of theology and kalam have on the other hand debated issues 
such as how much freedom can be attributed to human beings in 
view of the omnipotence of God.’ 

The word ‘hurr in classical Arabic implies ‘free’ as opposed to ‘abd 

(slave), but is also used as a qualitative term denoting nobility of ori- 
gin and character. The phrase ‘rajulun hurrun’ did not only mean a 
free man as opposed to a slave, but also a man of noble character and 
descent, in the same way as farasun hurrun means a pedigree horse. 
Similarly, the phrase ‘huwa min hurriyat qawmihi’, means ‘he is among 
the most noble of his people’; and ‘hurr al-kalam’ means speech of 
high literary quality. In order to stress the moral meaning of hurr, it 
is frequently paired with karim (noble, generous); al-hurr al-karim thus 
means a true gentleman, a person who is pure in his human dignity, 
a person of integrity possessing a free conscience unrestrained by 
material considerations. It seems that the word *hurriyyah” was not as 
commonly used by the classical jurists as it is now being used by 
modern writers in Arabic. Thus the current usage of hurriyyah, which 
conveys the full force of the concept of ‘freedom’, is of relatively 
recent origin.) The word ‘ikhtiyar (choice, free will) is more com- 
monly used in the writings of Muslim mystics and philosophers than 
‘hurriyyah’, and one occasionally finds derivatives of khalasa (to 
release, to free) and ‘ataqa (to free, as of a slave) used as synonyms of 
hurriyyah in the various contexts and discourses of freedom. Muslim 
jurists have, in turn, used a variety of other terms, such as ibahah (per- 
missibility), al-bara'ah al-asliyyah (original non-liability) and *afwah 
(exemption, pardoning), which convey equivalent meanings to that 
of hurriyyah. There will be occasion to elaborate on these terms in 
the following pages. 

The word ‘hurriyyah’ does not occur in the Qur'an itself but other 
derivatives of the same root, such as 'al-hurr, ‘a free man’ (cf. 
al-Baqarah, 2:178), and ‘tahrir, ‘releasing’ (in the context mainly of 
manumitting a slave by way of atonement—kaffarah), occur 
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frequently in it (cf. al-Ma’idah, 5:89, and al-Mujadilah, 68:3). 

In its English usage, ‘freedom’ is distinct from ‘independence’: 
whereas freedom refers to the position of the individual within a 
group, independence is used in reference to the group itself. 
Freedom thus means the immunity of the individual from arbitrary 
and illegal action by the government, and his right to participate in 

the formation and conduct of government. Independence, on 

the other hand, refers to the position of a group in relation to 
other groups.” 

Jon ‘Ashiir has defined humiyyah as ‘the opposite of slavery and the 
independent disposition of a prudent man to manage his own affairs 
by his own free will; his ability, in other words, to manage his per- 
sonal affairs as he wishes free from the opposition and hostility of 
others’. This definition of humiyyah is clearly focused on the free- 
dom for the individual to manage his personal affairs free of the inter- 
ference of others. 

"Abd al-Wahhāb Khallāf has defined personal freedom 
(al-humiyyah al-shakhsiyyah) as ‘the ability of a person to manage his 
own affairs free from oppression and the interference of others, while 
enjoying the safety of his person, honour, property, home and all the 
rights that belong to him, provided that the manner of his manage- 
ment does not amount to hostility or prejudice against others.'!! 

Commenting on this, Mutawalli noted that the three component 

elements of personal freedom in the terms of this definition are free- 

dom of movement, the right to personal safety, and the right to pri- 
vacy.? Khallif himself is not so specific and subsumes these and the 
freedom of religion, freedom of expression, freedom to own proper- 
ty, and the right to education, under personal freedom. Personal 
freedom is thus assured for the individual who enjoys all of these lib- 
erties. Mahmassini has defined freedom as ‘a person's ability to act 
in a certain way or avoid acting without violating the rights of oth- 
ers or the limits laid down by the law'.!* For ‘Abd al-Karim Zaydān, 
‘personal freedom means the individual's freedom of movement and 
the freedom to protect himself against aggression on his personal 
security including unlawful arrest, persecution and imprisonment. It 
also means his freedom to move into, leave, or return to, the coun- 
try of his origin'. This definition of personal freedom is obviously 
focused on freedom of movement and personal safety against aggres- 
sion. Kamil Laylah has taken a similar view when he states that: 

Personal freedom means that a person enjoys the right of movement 

within the state in which he resides and is also able to leave it or to 
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return to it when he wishes; it also means immunity from arrest, 
detention and punishment unless it be in accordance with the provi- 
sions of the law.'* In my opinion, Khallāfs more comprehensive 
approach to personal freedom is preferable, as the different aspects of 
liberty are interrelated, and compromise on one is likely to have a 
bearing on the integrity of the others. 

Abü Zahrah has considered personal freedom to be the first and 
most important manifestation of freedom, but adds that ‘the liberty 
of the individual to believe in, and to express what seems right to 
him pertaining to the affairs of the society in which he lives, as well 
as his ability to act in pursuit of his welfare without interference or 
compulsion from others, is the essence of his personal freedom'.!7 
Abū Zahrah's definition of personal freedom is similar to the ones 
noted earlier, although Abū Zahrah tends to give a higher profile to 
the freedom of expression and belief over the other manifestations of 
personal freedom, such as personal safety and freedom of movement, 
which were accentuated by Khallaf. Attainment of personal freedom 
in both these definitions subsumes the entire range of basic rights and 
liberties including the freedom to work, political freedom and the 
right to vote as well as participation in government and so forth. 

"Abd al-Mun'im Ahmad speaks of a three-fold division of basic 
rights and liberties into (a) personal rights and liberties (al-huqiiq 
wa'l-hurriyyāt al-shakhsiyyah); (b) intellectual rights and liberties 
(al-hugūg wa'l-hurriyyat al-ma‘nawiyyah); and (c) socio-economic 
rights and liberties  (al-huqüq — wa'l-hurriyyat al-igtisādiyyah 
wa'l-ijtima'iyyah). Of these three types, the first is considered to be 
the most important and constitutes the bedrock of all other rights and 
liberties. The most important of all personal rights and liberties, in 
turn, are the ones that relate to personal safety, and the rights to pri- 
vacy and movement. “For what good it will do to an individual to 
enjoy the freedom of ownership and work if he is in the meantime 

denied his freedom and right of movement!’!® Intellectual rights and 
liberties include the freedom of religion (hurriyyat al-"agīdah), free- 
dom of education and dissemination of knowledge (hurriyyat 
al-taallum wa’l-ta‘lim), and freedom of speech (hurriyyat al-ra’y 
wa’l-bayan). And lastly, the most important areas of socio-economic 
liberties are freedom of ownership (hurriyyat al-tamalluk) and freedom 
of work (hurriyyat al-*amal).'? Wafi and Siba‘i have both employed an 
alternative phrase, namely al-hurriyyah al-madaniyyah, or civic liberty, 
as an equivalent to ‘socio-economic liberty’. Civic liberty as a cate= 
gory thus includes the liberty of the individual to choose the w 
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he wishes to do fora living, the liberty to pursue knowledge and spe- enterprise and those of equality and social justice.2 

cialise in a field of learning or profession, the individual’s capacity According to a more Simplified VE Re Spares yah means that — 
and freedom to take part in contracts and transactions, including the the individual is free to act in whatever way e wishes provided cix 
choice of spouse, and the freedom to choose the place where one others are not harmed by his action’.2+ AI-*Ili tends to concur with 
wishes to live, free of fear and interference from ruling authorities. this characterisation of hurriyyah when he writes that Islam's view of 
The term al-humiyyah al-madaniyyah, being the equivalent of droit hurriyyah is rooted in the postulate that the individual enjoys liberty 

üvil, is often used in contradistinction to droit naturelle, or natural in all things provided that this does not violate the rights of others 

rights and liberties, which unlike civic liberties, are acknowledged to and the collective interest (maslahah) of the community. When lib- 


erty exceeds these limits, it turns into transgression and becomes 
liable to restriction or even a total ban. Based on the hadith-cum-legal 
maxim that ‘harm may neither be inflicted nor reciprocated’, the law 
should not interfere with individual liberty, and should confine its 
intervention to regulating instances of conflict with other rights and 
cation. These are the classes of liberties in which the state must not interests. When the exercise of freedom by one person harms 
interfere except where it is deemed necessary in order to ensure their another, it becomes an instrument of darar, in which case it must be 
integrity. Sanhūrī has mentioned a broad classification of freedom eliminated or curtailed. 
into two general categories, one of which is personal liberty Islam’s affirmative stance on freedom has been vividly expressed in 
(al-humiyyah al-shakhsiyyah), which signifies the liberty of the indi- the writings of many commentators on the subject. “Abd al-Oādir 
vidual vis-a-vis other individuals, and the other is his liberty in regard ‘Awdah has thus noted that ‘hurriyyah is one of the foundational 
to the use of objects, and this is known as the freedom to own prop- principles of Islam, and it finds one of its most fascinating and com- 
erty (al-huriyyah al-milkiyyah).?! prehensive manifestations in the Shari‘ah.’?° Fathi "Uthmān has sim- 
The different classification, terminology and contents of personal ilarly observed that ‘Islam sanctifies the liberty of the individual and 
liberties are partly a function of their susceptibility to change over makes it an integral part of the dignity of the believer. Pear is due 
time and circumstance, as well as the type of political philosophy and only to God Most High and to no one else [...] Islam rejects com- 
system of government under which they operate. Some of the liber- pulsion even if it be the only way to Islam itself AH In "Abd al-Wahid 
ties that are now commonly known to both Western and other legal Wafi’s assessment, "Islam takes hurriyyah as one of its basic norms that 
systems, such as freedom of association and the freedom of the press, affects almost every part of its legislation [...] It is deeply concerned 
were added to the list only after the inception of democracy and its with the application of hurriyyah and has not neglected any of its four 
political doctrines following the French Revolution of 1789. These principal varieties, which are: political freedom, freddie of thought 
differences of perception and approach are also seen in the applied and expression, freedom of religion, and civic liberty.’** Muhammad 
constitutions of various countries which are not entirely consistent al-Ghazili has observed that ‘Islam sanctifies the liberty of man, just 
in the terminology and contents of the different classes of rights as it sanctifies his life. Liberty is natural and inherent in every man, 
as the Prophet &§ declared: “Every child is born in the natural state 


and liberties. 
Political systems and philosophies have also differed in the relative of freedom. 


weight they have attached to equality and freedom. The fine balance 
that is sought between individual interests and those of the commu- 5 kai Noes io S 
nity as a whole has often been influenced by the different perceptions d 2 J vietā + 


of equality and freedom. The individual is naturally inclined towards | : "i 
freedom, whereas the community's interest requires a certain degree The normative and inherent validity of personal freedom may nei- 


of restraint on individual freedom. This struggle between diverging ther be disrupted, nor compromised, nor subjected to Op 
interests is also felt today between the concerns of free economic sion except by the authority of the Shari‘ah.’2? Wahbah al-Zuhayli 
yl 


belong to every human being at all times and circumstances. Civic 
liberty for Sibà' includes a person's liberty to choose the work or the 
profession he or she wishes to pursue; the freedom of an adult man 
or woman to choose his or her partner in marriage; freedom in 
regard to the choice of locality and residence, and freedom of edu- 


„ 
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similarly wrote that ‘freedom is the natural right of every human 


being.” 


III. Different Facets of Freedom in Islam 


‘The concept of freedom in Islam’, according to Abdul Aziz Said, 
‘implies a conscious rejection of a purely liberal and individualistic 
philosophy of “doing one’s own thing” as the meaning of life, or as 
the goal of society.’ Said continues to add that Islam takes an egali- 
tarian and communitarian approach to freedom. Freedom in Islam 
finds its meaning in ‘belonging to the community and participating 
with the people”. It is egalitarian in that freedom is not enjoyed at 
the expense of causing harm to others, and it is communitarian 
because in the event of a conflict between individual freedom and 
the social good, the latter is often given priority over the former. 
Freedom 1s basically a social concept in that it will have little mean- 
ing in a state of total isolation from society. 

Western commentators have made similar observations. 
Montgomery-Watt has made the somewhat drastic observation that 
‘freedom has never had any place in Islamic thought. There is a word 
for freedom, namely humyyah, but this refers to the condition of the 
freeman (hum) as contrasted with the slave (‘abd ).’>? Part of the rea- 
son for the unimportance of the concept of freedom, 
Montgomery-Watt adds, was the theological view that man is always 
the slave (‘abd ) of God. There is also a reference to the ‘great promi- 
nence’ that Muslims gave to the virtue of patience (sabr) and how 
this might have meant the endurance of hardship and the acceptance 
ofa servile status on the part of Muslim individuals. Having said this, 
Montgomery-Watt goes on to concede that ‘despite such points, 
however, it seems likely that there is a combination of ideas some- 
where in Islamic thought, which performs much the same function 
as the concept of freedom does in the West'.*> 

In a discussion of liberty and any safeguards that might have exist- 
ed for it in Islamic law, Louis Gardet highlighted the metaphysical 
context of freedom in Islam. He came to the conclusion that free- 
dom in the ideal Muslim state was, perhaps, not the freedom for 
which one dies and gives life. Its true meaning for Islam had to be 
found in the relationship of man to the divine.** Montgomery- Watt 
and Gardet have touched on only one of the many features of Islam’s 
conception of freedom. The metaphysical and mystical meanings of 
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freedom tend to precede, in the history of ideas on liberty, the social 

and political dimensions of freedom. Economic freedom appears to 

be the latest chapter on liberty that features in the relevant literature 
on the subject. ” Abdul Aziz Said notes that ‘personal freedom in 
Islam lies in surrendering to the Divine will and must be sought 
within oneself. It cannot be realised through liberation from external 
sources of restraint’. Said adds that ‘the goal of freedom is human 
creativity’ through the liberation of the self'.” 

Sayyid Qutb is typical of Muslim writers in describing the 
Qur’anic characterisation of the God-man relationship as the true 
liberator of the believer’s conscience. Belief in the omnipotence of 
God, and submission to Him who alone has power over the destiny 
of His servants, liberates the believer from bondage to anyone else. 
Sayyid Qutb thus wrote that ‘the belief that no one but-God Most 
High has any power over the life of the believer and that his fortune 


or misfortune, poverty and wealth, benefit and harm are all in the 
power solely of God, that there is no mediator or intercessor 
between man and his Creator [-..] This belief and devotion only to 
God is a powerful liberator of the inner conscience of the believer 
from dependence on anyone but God'.** A number of Qur’anic pas- 
as ne aput To evi on cts che sa 
ud 2 M 
peter ed eger vii idi ‘Thee alone we worship 


al-Fátihah and the part thereof which re 
and Thee alone we ask for help’ (al-Fātihah, 4:5) 
ue SM] g Jed sul 
In another short sūra of the Qur’an, namely al-Ikhlas (Sincere 
Devotion) the believer is directed to: 


Say, He is One. God is One on whom all depend. He begets not, nor is 
He begotten, and none is like Him. 


(i d cS ly Uy ply al Mall al 1 «I ye 3 
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The Prophet Muhammad & was orde 
«ds v red 7 
and meditation, my life and death are al] Barā ae My prayer 
universe. He has no associate; this is the order "Ws I se Lord of the 
otow and Lam 


* 
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the first and foremost among Muslims’ (Al-An'ām, 6:162-163). 
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Elsewhere the Qur’in reads in an address to the Prophet 
Muhammad &: ‘Say: I only call upon my Lord, and associate naught 
with Him. Say: I control neither evil nor good for you’ (al-Jinn, 
72:20-21). 


io Say of pata Yy oy sA 
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"Man's submission to God in Islam’, according to Baqir al-Sadr, ‘is 
the tool whereby man breaks all other chains of submission or slav- 
ery [...] Therefore no power on earth has the right to fare with his 
destiny.” Mutahhari drew a distinction between social freedom and 
spiritual freedom but explained that they are interdependent, so 
much so that the one cannot be realised without the other. Social 
freedom means having freedom in connection with other individu- 
als in society so that others do not hinder one’s growth, and nor do 
they exploit or enslave one. Social freedom may in turn be of sever- 
al types.” 

In the Holy Qur’an, one of the explicit purposes of the Prophets 
was to offer mankind social liberty and deliver them from mutual 
enslavement. We note here the Qur’anic call inviting mankind to 
unite on two things, as the @yah reads that, "We worship none but 
God and we associate no partner with Him, and none of us must be 
slaves or masters of one another other than God’ (Al-‘Imran, 3:64). 


op Uy an bau o Vy at a 3 5 y g alll NI aue YI 
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This means, as Mutahhari wrote, ‘the abolition of the order of 
servitude, the system of exploitation of the exploiter and exploited, 
getting rid of inequality and enslavement’.*! It is true then, 
Matahhari adds, ‘that social liberty is sacred’ .*? 

Spiritual freedom is freedom from one’s self, as opposed to social 
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freedom, which is freedom from the bonds of others. Both social lib- 
erty and spiritual liberty are sacred, but unlike the school of the 
prophets that tried to achieve both, the humanist school tries ‘to safe- 
guard social liberty without seeking spiritual freedom'.** 

Can human beings have social freedom without spiritual 
freedom? That is, can they be slaves to their own lust, anger and 
greed and at the same time respect the freedom of others? Only a 
person in whose heart and conscience there is a transcendent call 
can truly have respect for others’ rights and liberties. But when a 
person becomes slave to wealth, he is in fact a slave to his or her 
own mental characteristics. For inanimate things like money and 
land have no power to enslave a person. The source of slavery 


therefore ‘lies in one’s own peculiarities such as greed, lust, anger 


and carnal desires’.*4 
The Ourān says, ‘Have you noticed someone who has made his 


vain desires his god?’ (al-Jathiyah, 45:23). 
-el ya gS) deal ye Sal al 


Thus if one liberates oneself from the bond of one’s selfish desires, 
one will realise that one is not a slave to the temptations of the mate- 
rial world. It is only then that one is able to find one’s own true 
worth, and understand the significance of God’s declaration in the 
Quràn that ‘All We have created on the earth is for you” 


(al-Bagarah, 2:29). 
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The riches of the world are thus at the service of human beings and 
not vice versa. According to Mutahhari, if one’s eyes, cars, stomach 
and carnal desires incite one to satisfy them by whatever means, then 
one is their slave. The human being is ruled by two types of ego: the 
animal ego and the human ego. Almighty God has granted the 
human being the ability to be his own judge. Many a time one can 
see people who judge fairly in respect of themselves and prefer the 
nghts of others to their own. Spiritual freedom means that the 
Thana human ego i free from the grips of the lower animal ego. 
(dkOijāmah, 750) Nay, I swear by the self-reproaching soul’ 





12 FREEDOM, EQUALITY AND JUSTICE IN ISLAM 





Aul ll au if Vy 


And then again, with reference to the self, the Qur'an declares, 
‘Prosperous is he who purifies it and failed is he who seduces it’, 
meaning the ego (al-Shams, 91:9-10). 
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Self-purification is in fact spiritual freedom, and it is the single most 
significant programme of the prophets.*” 

The acknowledgement in Islamic theology and law that God 
alone is the absolute sovereign and arbiter of values has probably 
meant that Muslim jurists did not accentuate the concept of freedom 
in the manner that one finds in Western philosophy and jurispru- 
dence. The juristic and political dimensions of freedom in any legal 
tradition necessarily regard the status of the individual vis-à-vis the 
sovereign authority of the state. But since the basic structure of moral 
and legal values in Islam, that is, the determination of moral values 
of good and evil, right and wrong, rights and duties, is made by ref- 
erence to the will of God, and God, on the other hand, commits His 
illustrious self to justice, to mercy and to compassion, there thus 
remains little incentive for the Muslim jurist to expound on the indi- 
vidual's right to freedom and the latter's protection against arbitrari- 
ness within that framework. 

Freedom of academic discourse too had its limitations for the 
Muslim theologian and mujtahid, who was not altogether at liberty to 
resort to independent reasoning, or ijtihad, in the face of a clear text. 
Outside the scope of decisive injunctions, the mujtahid was free to 
resort to ijtihād and was encouraged to do so at the expense even of 

taking some risk as to the veracity of his conclusions. This is the clear 
message of a hadith in which the Prophet & promised the mujtahīd 
reward for his sincerity and effort even if he might have actually fall- 
en into error, 

Another factor that might explain the low priority that liberty has 
been given in the works of Muslim writers on constitutional law and 
politics has been the prevalence of despotic government throughout 
much of the history of government in the Muslim lands. This is par- 

ticularly noted, as Mutawalli has pointed out, in relation to matters 

that had a bearing on the position of rulers and their policies.* 
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Although it is acknowledged that the ‘ulama’ and mujtahids were not 

hindered by the ruling authorities in their academic activities and 

writings on religious themes, this liberty was, however, curtailed 
when such activities presented a threat to the government in power. 

Noted in this connection is the fact that almost every one of the four 

leading Imams have suffered ill-treatment at the hands of oppressive 
tulers of their times. The fact, for instance, that the Abbasid Caliph, 
Ja‘far al-Mansür (d. 775), punished Imam Malik (with seventy lash- 
es of the whip, as reports have it) was due to a fatwa in which the 
Imam declared invalid the pledge of allegiance (bay‘ah) that some of 
the Abbasid rulers obtained by recourse to dubious methods. 
Political oppression of this kind marked a departure from the valid 
precedent of the Rightly-Guided Caliphs. 

The question of how much freedom could be vouchsafed to 
human beings in view of the omnipotence of God has occupied the 
theological discourse of the Mu'tazilah, the Ash'ariyyah and the 
Māturīdiyyah schools of thought. The Mu'tazilah took the view that 
man is free and responsible for his own conduct. They also main- 
tained that man is the creator of his own acts, and free therefore to 
change evil into good, and vice versa, in his personality and conduct. 
To acknowledge this, the Mu‘tazilah maintained, was a necessary 
conclusion of God’s attribute of absolute justice. God is absolutely just 
and this is the basic premise and guarantee of human freedom. If God 
Most High were to create the acts and conduct of His servant, and 
then hold him accountable for it, this would be contrary to justice. 
Human freedom is thus a necessary concomitant of Divine justice.*7 

Theological schools generally concurred in the overriding author- 
ity of divine injunctions and the subservience therefore of the human 
will to them. But they differed on issues, whether human reason was 
a valid basis of judgement (hukm) and if so, to what extent. How did 
the human will relate to the will of God, and was the human will 
capable of determining values? Could human will and judgement be 
accepted as a valid determinant of responsibility and hukm? The 
Ash‘ariyyah expressed reservations about the basic liberty of the 
human will as well as the value of man's rational judgment vis-à-vis 

the Divine will and the clear injunctions of Shari‘ah. The 
Maturidiyyah took a middle position by agreeing with the Mu'tazi- 
lah on the basic liberty of the human will and the capacity of human 
reason to discern good and evil and pass moral judgement, but 
tended to agree with the Ash‘ariyyah in holding that human will and 
reason could not determine responsibility (taklīf) and punishment 
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without the aid and guidance of divine revelation.“ 

Fazlur Rahman has looked into the views of the Mu tazilah, the 
Ash'ariyyah and others, and made the observation that the idea of an 
omnipotent God is not easy to reconcile with that of individual free- 
dom, but added that this is not peculiar to Islam and is a problem for 
all. religions, except a religion like Zoroastrianism, which patently 
believes in dualism. Fazlur Rahman maintained the view, nevertheless, 
that there is no arbitrary interference on the part of God with the exer- 
cise of freedom by man. Islam requires submission to God’s will, but 
‘God's will, which operates both at the physical and moral level, has to 
be discovered by man'.? Man is, in other words, not here merely to 
surrender to a series of commands but must discover and understand 
the nature of God's message and command first before he can comply 
with it and fulfil his duty of submission to those commands. 

Mutahhari draws attention to the reality of the law of causation as 
one of the most important of the universal norms that God has vali- 
dated and upheld. It is within this context and also in relation to the 
equally important norms of accountability and justice that freedom 
acquires much of its meaning. Justice, like accountability, is linked 
with human freedom and choice. Therefore, ‘belief in the principle 
of justice means belief in the principle of human freedom, human 
responsibility and human creativity?" Mutahhari is critical of the 
advocates of predestination in saying that they have ‘arrived at a 
belief regarding divine decree that was wholly inconsistent with 
human freedom’.*! This is because of their denial of the law of cau- 
sation, both in relationship to human conduct, and to natural phe- 

nomena—and also the belief that divine decree acts directly and 
without intermediation. According to this belief, ‘fire does not cause 
to bum, but God causes to burn [...] Man does not cause the good 
or evil deed, but God directly carries out the good or evil deed 
through the human form’. 

Ismail Farugi underscored the moral content of freedom in Islam 
when he wrote that man alone among other creatures is capable of 
action and is also free to act or not to act. This freedom vests him 
with a distinguishing quality, namely responsibility. It casts upon his 
action its moral character. An action is moral precisely when done 
freely, and it is this type of action that is the greater part of the Divine 
will Al-Kurdi has similarly noted that in Islam, ‘freedom basically 
stands for the ultimate responsibility of man’, and added that the 

Qur'an has emphatically declared that ‘every man is fully and dis- 

cemibly responsible for deciding his own destiny’ .*4 
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Fathi Uthmān has pointed out that Islam also advocates the inde- 

pendence of the Muslim community and state. The Islamic state is 
founded on its Shari‘ah and is totally independent; its sovereignty may 
not be compromised, and nor must it allow aggression on or occupa- 
tion of even an inch of its territory by hostile forces. The Islamic state 
knows no authority above the Shari‘ah of God and the community of 
Muslims.” The Muslim Community (ummah) is the principal audi- 
ence of the Qur’an, God’s vicegerent on earth and the custodian of 
the Shariah. The recognised sources of law in Islam include, next to 
the Qur’an and Sunnah, the consensus (ijma*) of the Muslim com- 
munity, their scholars and representatives. The will and consensus of 
the community thus stands in authority next to the will of God. 

The Shari‘ah also forbids violation of the liberty of others. Should 
there be an instance of aggression, the oppressed party is entitled to 
defend and regain its freedom through all possible means, as the 
Qur'an directs: "There is no blame on those who seek help after hav- 
ing become victims of injustice’ (al-Shüra, 42:41). 
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The international community too is under obligation, as Selim 
el-Awa has commented, to assist all those who struggle for their free- 
dom; it is a Our'ānic obligation of the Muslims to do so, as part of 
promoting a good cause. This is the purport of the following Our'ānic 
ayah: ‘Those who, if We establish them in the land, will keep up 
prayer and charity, enjoin good and forbid evil” (al-Hajj, 22:41). 
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These are, in other words, people who use their power and influ- 


ence to promote what is right and prevent what is wrong. To repel 
aggression and injustice undoubtedly falls within the ambit of this text. 


IV. Affirmative Evidence 


The Qur'inic evidence that is reviewed in the following pages relates 
to a variety of themes, some of which are directly and others 





a 
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indirectly, related to freedom. It is relevant to examine, in addition 
to direct references on this subject, such other passages of the Qur’an 
that occur on prophethood, and the manner in which the Prophet 
Muhammad & was advised to observe the people’s freedom of 
choice. It is worthwhile also to review the evidence on the dignity 
of mark, and the relevance in this connection of the principle of 
accountability, and the doctrine of hisbah (commanding good and 
forbidding evil). The following Qur'anic ayah establishes freedom as 
an inherent attribute of all human beings: 


The nature ordained by God in which He has created mankind. Let there 
be no change in God's creation. (al-Rüm, 30:30) 
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To say that God has created man free by nature is an affirmation 
not only of freedom as the normative and original state but also of 
the abilities that man’s nature is endowed with—and that the most 
distinctive of the natural abilities of man is his faculty of reason.** 
The often cited phrase that ‘Islam is a natural religion” (al-islam din 
al-fifrah) implies that it stands for that which is upheld by common 
sense and reason. The natural freedom and reasonable propensities of 
man thus receive Islam’s seal of approval. 

To declare freedom a basic norm of the Sharī'ah is tantamount to 
saying that everyone is presumed to be free in whatever they wish to 
do unless the law specifically provides otherwise. Freedom in this 
sense is the original state and the absence of freedom or restriction 
on it is exceptional to the norm. To recognise the normative validi- 
ty of freedom also means that it is an inherent right of every human 
being, which is not amenable to abrogation or denial except under 
the law. 

The substance of the above-mentioned āyah is also upheld in a 
hadith wherein the Prophet # declares that “every child is born in 
the natural state [of freedom)” . 
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Furthermore, Islam has prohibited the primitive practice of captur- 
inga free man and tuming him into a slave or selling him into slav- 
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ery—as in the following hadith qudsi wherein God Most High said: 


There are three categories of people against whom I shall Myself be the 
opponent on the Day of Judgement. [Of these three], one is he who 
enslaves a free man, then sells him and devours the money.*® 
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Thus it is concluded that freedom is a natural right, endowed in 
everyone from birth. It is inherent and incessant and no man has the 
authority to take what God has granted as a natural right. The 
essence of this message was conveyed by the Caliph ‘Umar ibn 
al-Khattab in what he posed as a question that begged an obvious 
answer: 'Since when did you enslave the people whom their moth- 
ers gave birth to as free individuals??? 
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One of the practical manifestations of the norm of liberty in the 
works of fiqh is the position of the foundling infant (al-lagīt), whose 
identity, whether born to a free man or a slave, is not known. The 
lait that is found in the street or at any place is presumed to be a free 
individual simply because the norm in regard to human beings is 
freedom. Moreover, it is a collective duty ( fard kifa’i) of the com- 
munity as a whole, and a personal duty ( fard *ayni) of the individual 
who finds the lagīt to bring it to safety and protect it.°? Note also 
Imam Abū Hanifah’s ruling to the effect that an idiot (safih) is not 
liable to interdiction for fear of squandering his own assets, simply 
because this would mean compromising his liberty and personal dig- 
nity for the sake of protecting his property.°! 3 

The Our'ānic vision of the freedom of man is all-encompassing in 
that it makes the call to Islam, the mission of the Prophet 
Muhammad & and the manner in which Islam is propagated, all 
subject to basic freedom of choice. The three most important objec-- 
tives of the prophetic mission of Muhammad ££ have thus been 
expounded as follows: 


He enjoins them [his followers] good and forbids them evil, and makes 
lawful to them the good things and prohibits them from that which is 
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impure, and removes from them the burdens and the shackles which 
Were on them before (al-A‘raf, 7:157). 
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The three paramount goals of Islam that are thus specified are to 
promote hishah, that is commanding good and forbidding evil, to 
identify the halal and karām, and to free people from restrictions that 
they suffered before. This characterisation of the prophethood of 
Muhammad & can be extended to other prophets, all of whom were 
the champions of freedom and liberators of their people against 
oppression. Note, for example, the Qur’anic passages where Pharaoh 
is quoted to have told Moses: ‘Did we not cherish you as a child 
among us, and did you not stay in our midst many years of your life 
[...] and you are ungrateful.’ (al-Shu‘ara’, 26:18-19) 
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To this Moses replied: *And is it a favour with which you reproach 
me that you have enslaved the Children of Israel?’ (al-Shu‘ara’, 
26:22). Pharaoh evidently tried to ingratiate Moses but Moses replied 
that he could not remain silent at the enslavement of his people sole- 
ly because he grew up in Pharaoh’s household. Murtaza Mutahhari 
has drawn the following conclusion from this and other similar 
Qur’anic passages: ‘We definitely know that one of the aims of the 
prophetic mission [of all Prophets} has been to establish social freedom 
and fight against every form of enslavement and social depravation.'? 
Further on the same theme, the Qur'an described the Prophet 
Muhammad & as a witness, a warner to the wrongdoers, and one 
who gave glad tidings to the righteous. His basic task was to inform 
the people and then leave them at liberty to make their own choic- 
ts. They are, in other words, themselves responsible for the manner 
in which they exercise their freedom of choice. Whoever wished to 
follow correct guidance did so for their own benefit and whoever 
rejected it also did so at their own peril. This is, in fact, the theme of 
several declarations in the Qur'àn. To quote some: 
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O Prophet, surely We have sent thee as a witness, a bearer of good news 
and a warner. (al-Ahzab, 33:45) 
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Say, 0 people, the truth has indeed come to you from your Lord. So 
whoever follows guidance does so only for the good of his own soul, 


and whoever errs, errs only against it. I am not a custodian over you. 
(Yūnus, 10:108) 
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The Prophet & was neither a tyrant (jabbār) nor a controller 
(musaytir), nor a wielder of power over the people. It was not with- 
in the terms of his reference to impinge on the people's liberty, but 


merely to alert them of the consequences of the choices they made: 


And you are not one to compel them, so remind by means of the Our'ān 
those who take heed. (Qaf, 50:45) 
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So remind. You are only a reminder; you are not a warder over them. 
(al-Ghashiyah, 88:21-22) 
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Islam rejects compulsion even if it is the only way to Islam itself, 
as the Our'ān declares: "There shall be no compulsion in religion. 
Guidance has been made clear from misguidance.’ (al-Baqarah, 
2:256) 
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This affirmation of the freedom of religion finds even a mo 
re 
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emphatic endorsement in the following address to the Prophet: 


Had thy Lord willed, all of the inhabitants of the earth would have pro- 
fesed the faith. Are you then forcing people to become believers? 


(Yūnus, 10:99) 
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It is as if God Most High is telling the Prophet &: ‘Are you doing 
what I chose not to do?’ God has chosen to let the people make a 
free choice over the faith they embrace, and the Prophet was clear- 
ly alerted that there should be no compromise on this. This is a 
recurrent theme as the Qur’an further elaborates: ‘So let him who 
pleases believe, and let him who pleases disbelieve’ (al-Kahf, 18:29). 
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The Qur'an also describes itself as a reminder (al-dhikr) to ‘those 
among you who wish to be on the straight path’ (al-Takwir, 81:28). 
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Another Ourānic theme which has a bearing on freedom is the 
dignity of man and the various manifestations of that dignity that the 
text has elaborated in a number of places. The most explicit of all of 
these declarations is the one conveying God’s affirmation that ‘We 
have bestowed dignity on the progeny of Adam’ (al-Isra’, 17:70). 
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Man's freedom is, in the Ourānic order of values, a complemen- 
tary part of his inherent dignity. 

Another feature of Ourānic teaching that is affirmative of human 
freedom is man’s accountability for his conduct. Four Our'ānic ayāt 
may be quoted on this, the first of which speaks of an amānah (trust) 
that God Most High offered to His creatures, The text thus declares: 
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Verily We proposa to the heavens and the earth, and to the mountains 
bio. the ‘trust’ but they refused the burden and they feared to 
receive it. Man undertook to bear it. (al-Ahzab, 33:72) 
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Muhammad Iqbal's reading of this amānah is that ‘man is the 
trustee of a free personality' and he therefore bears the responsibility 
that goes with it. "Freedom, moreover, in this sense is a trust which 
man has accepted at his peril.'6? Freedom is a trust with which God 
Most High has endowed mankind in the latter's capacity as God's 
vicegerent (khalifah) on earth, a trust which necessitates man’s abili- 
ty to obey God or to disobey Him. God's endowment of this 
amānah, in other words, takes account of mankind's ability to carry 
it and with it goes the freedom of whether or not to comply with 
His trust, His religion and His Shari‘ah.°* The other three passages 
quoted below elaborate some of the attributes of freedom versus 
accountability in Islam. Freedom is a prerequisite of accountability 


(taklīf): 


Every soul is rewarded for wh 
its evil deeds. (al-Baqarah, 2:286) 

tS PV s cS Le Lg 
Every man is in pledge for what he has done. (al-Tūr, 52:21) 


No soul shall bear the burden of another soul. (al-Najm, 53: 38) 
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To be responsible for one’s conduct, one mu 
; st h 
to determine the course of that conduct. ave the freedo 
Another feature of the Our'ānic evidence on fre F 
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quent invitation to the exercise of rational judgement. In numerous 

places and in a wide variety of contexts, the Our'ān praises those who 

observe and investigate (yanzumin), those who: think (yatafakkanūn), 
those who reflect (yatadabbanin), those who exercise rational judg- 
ment (ya‘gilin), those who understand (yatafaggahūn), and those who 
know (yd lamiin). Furthermore, the Qur'an takes to task those who 
fail to investigate and think about God's messages and the world 
around them.” These are among the major themes of the Qur'àn, and 
occur regularly throughout the text. References to enquiry and obser- 
vation (al-nazar), for example, occur in fifty places, and to rational 
judgement (fa'aggul) in fifty-two places, to knowledge (al-‘ilm) in over 
one hundred places, and to thinking (tafakkur) and understanding 
(tafaqquh) on about forty occasions. It is partly due to the emphasis 
the Qur'an lays on such themes that the *ulama^ have considered the 
pursuit of knowledge a collective obligation of the Muslim commu- 
nity, and in some cases, as a personal obligation of every person. The 
Qur'nic address in almost all of these verses is to free individuals who 
are under no compulsion to confirm or to deny unless they are con- 
vinced of the merit of the subject they investigate. Blind following of 
others, including that of one's own ancestors, and unquestioning con- 
formity to, the legacy of the past is discouraged in the Qur'an. The 
Qur'an thus recounts with disapproval the disbelievers’ assertion: ‘It is 
sufficient for us to do what our forefathers did, even if their forefa- 
thers did not know and had no guidance’ (al-Ma’idah, 5:104).% 
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The Prophet & has basically endorsed the same message when he 
instructed the believers: 


Let none of you be turned into a tail who does good work or embark 
upon evil only when he sees others doing the same. Nay, make up your 
own minds. Let everyone join hands in good deeds and let no one fol- 
low others in evil conduct, * 
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On the subject of political freedom, one hadith declares that “there 
is no obedience in sin. Obedience is enjoined only in righteousness. '?? 
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Thus when the ruling authorities give orders that violate the prin- 
ciples of Islam, the individual is not required to obey them. This 
hadith, in effect, provides the basis of legitimacy for the citizens’ 
uprising against lawlessness and despotism. In this sense, the Shari‘ah 
stands out as the only legal tradition to provide for what is seen as 


ultimate political freedom.” 
The substance of this hadith is upheld in another hadith in which 


the Prophet & declares that ‘the best form of jihad [struggle] is to tell 
a word of truth to an oppressive ruler’.”! 
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The Prophet # also instructed his followers to ‘tell the truth even 
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if it be unpleasant’. 
At the same time, silence that is inspired by fear of people is eguat- 
ed with humiliation of the self, as in the following hadith: 


Let not anyone humiliate himself! To this the Companions responded: 
‘How does one do that, O Messenger of God?’ Then the Prophet said: 
‘When someone sees an occasion in which he should speak out for the 
sake of God, but he does not, then God Most High will tell him on the 
Day of Judgement: “What stopped you from speaking on that issue?" 
And when the person answers: “For fear of people”, then God says: 
“You should have feared Me and put Me above the fear of others.’’’73 
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Islam's emphasis on freedom of conscience and the moral auton- 


This early period is consequently seen as exemplary in the politi- 
omy of the individual is also evident in the following hadith: 


cal history of Islam. However, with the exception of a handful of 
rulers, such as the Umayyad ‘Umar ibn "Abd al-‘Aziz, who followed 
the earlier precedent, caliphs and rulers of the dynastic periods gen- 
erally departed from the early example. Despotism became the pat- 


When you see my community afraid of telling a tyrant, ‘O tyrant’, then 
it is not worth belonging to it anymore." 
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Political freedom in its affirmative sense is manifested in the citi- 

zen's right to elect and be elected to political office. To this effect it 
may be noted that the Shariah validates a representative system of 
government which comes into power through the citizen’s pledge of 
allegiance (bay‘ah) and conducts its affairs by consultation (shūrā). 
Notwithstanding the long history of dynastic rule in the Muslim 
lands, such as those of the Umayyads, Abbasids, Ottomans etc., the 
Qur'an associates monarchy with corruption (fasad) (al-Naml, 
27:34) and speaks consistently of ūūlu al-amr in the plural form (cf. 
al-Nisa’, 4:59), which implies power-sharing and collective leader- 
ship. A government that refuses to abide by the Qur’anic mandate of 
shūrā, according to some Quran interpreters, thereby becomes ille- 
gitimate and may be deposed.’ 

The Rightly-Guided Caliphs were supportive of a consultative 
and participatory system of rule and encouraged the people to com- 
municate freely with them. It is thus noted that the first Caliph, Abū 
Bakr, addressed the community in his inaugural sermon upon taking 
office with the following words: "O people, I have been entrusted 
with authority over you, but I am not the best of you. Help me if I 
am right, and rectify me when I am wrong. "6 Abū Bakr's successor, 

“Umar ibn al-Khattab, also asked the people in his inaugural speech 
to ‘rectify any aberration’ they might see in him. Upon hearing this 
aman rose from the audience and said, "If we see deviation on your 
part, we shall rectify it by our swords.’ In response to this, the Caliph 
graciously praised God for the fact that there were people who took 
such a rigorous stance in the cause of righteousness." All of this was 
in adherence to the letter and spirit of the Prophet’s directive and 


declaration that ‘there is no obedience to the created in disobedience 
of the Creator 78 
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tem of government. Abdul Aziz Said thus rightly notes that the form 


of government and freedom of political action ‘from the Umayyad 
dynasty in the seventh century through the present, have been much 
more militaristic than they were Islamic". 7? 

The first step in the direction of constitutional government in 

recent Muslim history was taken in 1808 in Ottoman Turkey, when 
the Grand Vizier Bayrakdar Mustafa Pasha signed an agreement with 
the Sultan in Istanbul to convene a consultative assembly. This 
example was followed in 1829 when Muhammad Ali Pasha estab- 
lished a consultative assembly in Egypt. The first Ottoman constitu- 
tion of 1876 declared that personal freedom was inviolable (Art. 10) 
and other articles dealt with freedom of worship, press, association, 
education etc., as well as freedom from arbitrary violation of the 
rights of person, residence and property.?? 

Any discussion of the Our'ānic evidence on freedom would be 
deficient without mentioning the principle of amr bi’l-ma‘rif wa nahy 
‘an al-munkar, that is, commanding good and forbidding evil (also 
known as hisbah) and also a brief reference to slavery. There are sev- 
eral āyāt in the Qur’an on hisbah, just as it is also one of the major 
themes of the Sunnah. The jurists have similarly spoken at length on 
the conditions and valid application of hisbah, which need not, per- 
haps, be reviewed here.*! In bare essence, hisbah entitles every indi- 
vidual to moral and political freedom to speak out and to act in pur- 
suit of what he or she considers to be beneficial and good, or to dis- 
courage and forbid what he or she considers to be evil, provided that 
the person who does so is the direct observant and witness of the 
incident in question. Hisbah is a broad doctrine and provides the 
basic authority for many of the moral teachings and legal principles 

of the Shariah. What we need to underscore here is its relevance to 
the moral autonomy of the individual and his liberty to take a stand 
on issues, and be an active participant in the affairs of the communi- 
ty to which he or she belongs. Hisbah can be applied and invoked by 
individuals who are not only free to form an opinion and judgement, 
but are also able to act on that basis in order to secure a benefit or 
prevent an evil which they know and believe they can achieve 


through personal initiative, advice or action. To quote only one of 
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many hadith on this, the Prophet has addressed one of the two aspects 
of hisbah, that is, the prevention of evil, in the following terms: 


If any of you sees something evil, he should set it right with his hand; if 
he is unable to do so, then with his tongue, and if he is unable to do even 


that, then flet him denounce it] in his heart. But this is the weakest form 
of faith.** 
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The Qur'an has strongly encouraged the manumission of slaves, 
which it has made an act of spiritual merit, and a form of expiation 
(kaffiral) for sins. Sinful conduct, such as taking a false oath, the 
deliberate breaking of the fast during the fasting month of Ramadan, 
and also erroneous killing may be atoned for by the charitable act of 
securing the release of a slave. The fact that the Qur’an determines 
releasing a slave as an atonement for manslaughter has evoked the 
comment that granting freedom is here equated with the giving of 
life. When the killer destroys the life of a person, he is supposed to 
redeem himself by granting another person his freedom. It is as if 
slavery is equated with death and the slave is brought back to life by 
granting him his freedom." 

The fact that slavery has in principle survived in Islam may be 
explained by reference to two factors, one of which is the prevalence 
of this institution in Arab society, so much so that a total ban on it 
might not have been feasible. The other factor is warfare and the 
reciprocal treatment that warring parties accorded one another by 
turning war prisoners into slaves, Slavery, as a result, survived in a 
restricted form, under conditions, however, which envisaged its 

eventual termination. The fact that slavery is now outlawed and 
extinct is in harmony with the Qur'an. But I propose to be brief on 
this issue as it is no longer of real significance. 

It is not an exaggeration to conclude, as Ramadan wrote, that 
Islam's principles on moral virtue, human dignity and freedom are 
equally applicable to Muslims and non-Muslims. Justice, freedom of 
speech, freedom of belief, freedom of movement, and freedom of 
association ‘are guaranteed for all people, Muslims and non-Muslims 
alike’. It is not permissible, therefore, to restrict the freedom of the 
individual in any way unless he or she transgresses the rights of 


others or harms the interests of the community.?* 
Other conclusions that commentators have drawn from the evi- 
dence of the Our'ān and Sunnah on freedom may be summarised as 
follows: one commentator observes that Islam is a religion of free- 
dom and liberation for both the individual and the community. It 
liberates the individual conscience and encourages individual accom- 
plishment and growth through the freedom of choice. 

Freedom is also a manifestation of God’s favour and grace on 

mankind. It is, as such, of divine origin, a gift of God to the whole 
of mankind, and not conferred from one man to another. It is there- 
fore inherent in every human being and may not be denied to any- 
one; it is also irrevocable in that no one may terminate it or take it 
back, unless, of course, this is in the cause of justice and in con- 
formity with the provisions of Shari‘ah. Being God-given and sacro- 
sanct, it commands respect and no one, including a ruler or judge, is 
authorised to overrule or derogate it without a valid cause. It is an 
obligation of the state to provide adequate guarantees for the protec- 
tion of individual liberties.** 

Since freedom is a manifestation of God’s grace and originates in 
His will and command, it tends to acquire a religious dimension and 
finds a place in the conscience of the believer. Observance of the 
basic liberties of others is therefore not a matter only of compliance 
with formal rules but becomes a part of the piety and tagwā of a 
Muslim. 

Furthermore, to say that freedom is divinely ordained and autho- 

rised as an integral part of the dignity of man must also imply that it 
should, in principle, be immune to extremism and abuse. Freedom 
should, in other words, be regulated in the light of the Qur'anic con- 
ception of justice, which means a balanced implementation of diver- 
gent interests therein. Neither the community nor the individual is 
therefore authorised to disturb the balance between individual free- 
dom and public interest at each other's expense in a way that violates 
the ideals of justice. Justice in the final analysis consists of a balanced 
implementation of rights and duties of both the individual and the 
community at large. Freedom, like other basic rights, cannot there- 
fore be independent of justice in Islam.? 

There is a fine balance between the claims of the community and 
its rights and those of individual rights and liberties, which is per- 
ceived under the twin concepts of the Rights of God (huqüq Allāh), 
Which consists mainly of community's rights, and the Right of Man 
(hugūg al-‘ibad), which relates to the rights and obligations of man 
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has been made lawful to you (uhillat lakum) and expressions enjoin- 
ing individuals ‘not to forbid’ (la tuharrimtū) such and such, or that 
‘there is blame on you’ (lā junaha "alaykum) if you do such and such, 
or that ‘you commit no sin’ ( fa-la ithma ‘alaykum) if you act in a cer- 
tain way, or that God will not take you to task (la-yu’atkhidhukum) if 


vis-à-vis his fellow human beings. These rights also signify limits 
where individual freedom defers to the rights and liberties of others. 
The Shari'ah basically aims to draw a regulatory framework for per- 
sonal liberties, and the purpose is not to impinge upon them or 
restrict them. The purpose is not one of preconceived restriction, but 





of regulation, so as to facilitate benefit and fulfilment for both the 
individual and the community. ”” 

A balanced implementation of individual freedom vis-à-vis the 
public interest also means that neither of these are absolute and both 
are susceptible to compronuse. One individual’s freedom may thus 
be restricted to the extent that its exercise does not inflict a harm 
(darar) on other individuals, or the collective maslahah of the com- 
munity. The detailed rules of Shariah on the proper exercise of indi- 
vidual liberties go a long way to ensuring that they are not exercised 
in a manner that is prejudicial to others or unjust.?! 

The remainder of this chapter addresses the doctrine of permissi- 
bility (ibahah) and the principle of original non-liability (al-bara’ah 
al-asliyyah), which represent the juristic manifestations of hurriyyah in 
the works of Muslim jurists. The discussion on ibahah begins with a 
general characterisation of the relevant evidence in the Qur’an relat- 
ing to that subject. 


V. The Doctrine of Ibahah (Permissibility) 


The juristic expositions of the fuqaha’ on rights and liberties and the 
terminology they have utilised are broadly reflective of the language 
and style of the Ourān and the Sunnah on the subject. As already 
noted, the Qur'an does not speak of individual liberties either gen- 
erally or in reference to its particular varieties. There are, on the 
other hand, numerous references to permissibility, comfort and the 
convenience that God has granted to mankind. When God avails 
man, of His grace, of the enjoyments of life and encourages His ser- 
vants to utilise the resources of the earth, to travel in it and to 
explore, whether for pleasure or the pursuit of knowledge, to own 
property, to eat of the good food and enjoy the beauty of God’s cre- 
ation and so forth, these are in effect expressive of the liberty of man 
in regard to these activities, 
The linguistic style of the Ourān in expounding the various 
aspects of human liberty is thus multifarious and diverse, including 
such declarations, as are often noted in the text, that such and such 


you acted in a certain way. Furthermore, the text may simply grant 
a permission (idhn) in regard to something, or indeed, speak in 
emphatic language regarding something, such as ‘who has ever for- 
bidden you?” (man harrama "alaykum) from taking your share, for 
instance, of the beauty and good food that God has endowed the 
earth with (al-A‘raf, 7:32); or ‘why do you forbid’ (lima tuharrim) 
such and such, or the more general but negative statements that God 
only forbids what is indecent and sinful (cf. al-A‘raf, 7:33). The 
Sunnah adds to these such other expressions as rufi^ al-qalamu, ‘the 
pen has been lifted,’ or that no hardship (la-haraj) or no liability 
(lā-hanth) is attached to such and such. At the root of all of these, and 
similar other expressions in the Our'ān and the Sunnah, is the basic 
notion of permissibility and the liberty that is granted to the individ- 
ual in these various contexts. This may be said to be a characteristic 
feature of the language and style of the Qur'an on rights and liber- 
ties, which has in turn given rise to the doctrine of ibahah. God Most 
High has thus vouchsafed the basic liberty of the individual, not in 
the name specifically of hurriyyah, but by authoritative declarations of 
permissibility that are perhaps more befitting to the general pattern 
of God-man relationship in Islam. Taking their lead from the lan- 
guage of the Ourān and Sunnah, Muslim jurists have similarly 
remained reticent in their usage of the word ‘hurriyyah’ in their juris- 
tic expositions and have spoken instead of permissibility, which is to 
all intents and purposes concurrent with, and equivalent to, 
huriyyah. Thus according to one commentator, “The notion of lib- 
erty [(ibākah) in Islamic juristic thought] lies at foundation of law. 
God has created all things for the benefit of man and man is hence 
free to acguire and dispose of them. Everyone is presumed to be free 
until the contrary be proved”.*? 

The renowned Maliki jurist al-Shatibi (d. 1388), has moreover 
added a new dimension to ‘ibahah’ by identifying it with the state of 
forgiveness (martabat al-‘afw), an expression which strikes a note of 
agreement with the wording of a hadith that al-Shatibi has quoted. 
The state of forgiveness, al-Shatibi tells us, falls between that which 
the Shariah has declared forbidden and that which it has declared 
permissible. Thus it is provided in a hadith: 
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God has made certain things permissible and others forbidden. Whatever 
God has permitted is halal and whatever He has forbidden is haram. As 
for that regarding which God has remained silent, this is forgiven. 
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Ibn ‘Abbas has been quoted to have said in this connection that 
things to which the Qur’an has made no reference—these are the 


ones that God has forgiven.” The substance of the above hadith is 
endorsed in another hadith as follows: 


God has prescribed certain duties: do not neglect them; He has prohib- 
ited certain things, and laid down certain limits which you should not 
violate, He has also granted exemptions with regard to many things out 
of mercy, not out of oblivion, so do not scrutinise them [too much].?* 
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Muslim jurists have also quoted three other Qur'anic ayat on the 
validity of ibahah as a normative principle of the Shari‘ah, which are 


as follows: 


It is He who has created for you all that is on the earth (al-Baqarah, 2:29). 
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God has subjugated to you all that is in the heavens and the earth. 
(al-Jathiyah, 45:13) 
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God has explained to you in detail w 


that to whi hat is forbidden to you excepting 


ch you are compelled [without choice]. (al- Anām, 6:119) 


Freedom (al-Hurriyyah) 31 


EE oan cane (<. 
a al Le Y] e Se > Le SI Li AB g 


If the created world is for the benefit of human beings and is sub- 
jugated to their benefit and service, the underlying purpose of this is 
evidently to enable them to utilise the resources of the world. This 
is another way of saying that human beings are permitted to act so as 
to harness the resources of the earth to their advantage. Hence every- 
thing in the known world, including legal acts, contracts, exchange 

of goods and services and so forth, that is beneficial to human beings 
is lawful to them on the grounds of original ibahah.°> The 
above-guoted ayat are also self-explanatory on the point that God 
Most High has clearly explained what is prohibited, which means 
that a prohibition can only be established by a clear text. A mere pre- 

sumption is therefore not enough to establish a prohibition. The 

position is precisely the reverse with regard to permissibility, which 

is presumed even in the absence of a clear text in respect to things 

that are not prohibited by a clear text. This is che precise purport of 
the legal maxim which declares that the norm, or the natural state of 
things, from the viewpoint of Sharitah is permissibility (al-asl fi"I— 

ashya' al-ibahah). The jurists have mentioned only two exceptions to 

this, namely devotional matters (“ibadat) and relationships between 

members of the two sexes. The basic norm with regard to both of 
these is that they are prohibited unless there is evidence to the con- 

trary. This is achieved, in the case of “ibadat, by a clear text, and in 
the case of sexual relations between men and women, through mar- 
riage. It thus appears that the presumption of ibahah is concerned 
mainly with relations among human beings in the area of civil trans- 
actions and trade (*mu"āmalāt), which are all presumed to be permis- 
sible, and ‘nothing in them is forbidden’, as Ibn Taymiyyah has 
pointed out, ‘unless God and His Messenger have decreed them to 
be forbidden”. 

The Qurànic passages quoted above also validate ibahah as a 
basis for commitment (iltizām), which means that people are free to 
commit themselves in regard to something that is permissible and 
deny themselves that permissibility, if they so wish, by means of a 
contractual commitment. This position is taken by the Flanbalīs, 
who have applied ibahah more widely than the other madhahib. The 
Hanbalis have thus validated stipulations in nominate contracts that 
may make ibahah the subject of a personal commitment. To give an 


example, under the Hanbali doctrine of ibahah, the prospective 
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spouses are allowed to stipulate, in their marriage contract, that the 
husband remain monogamous. The other leading schools have dis- 
agreed and held that the contracting parties may not circumvent 
the basic legality of polygamy in the Shari^ah through contractual 
stipulations. To this the Hanbalis have responded that polygamy is 
after all a permissibility, not a requirement. There being no text in 
the Qur'an or the Sunnah to indicate that the spouses may not stip- 


From this the conclusion has been drawn that only by God’s per- 
mission can the people conclude transactions and contracts among 
themselves.!?! Two hadith have also been quoted in this context, 
but it should promptly be noted that many ‘ulama, including al- 


ulate against polygamy, they are allowed to stipulate against it. For, 
after all, the norm of the Shariah with regard to marriage is 
monogamy and those who wish to commit themselves to 
monogamy are only upholding what is the normal position in the 
Shariah.” 

The debate between the majority and the Hanbali school on 
polygamy is part of a wider question that has arisen with regard to 
the freedom of contract, and the insertion into a contract of stipula- 
tions that are improvised by the contracting parties. 

This issue has provoked divergent responses from the jurists. The 
Zahiris have taken the extreme position that the norm of the Shari‘ah 
in regard to contracts is prohibition (hazar) which means that every 
contract is unlawful unless it has been specifically declared otherwise. 
This basic presumption according to the Zahiris can only be over- 
ruled by a clear textual authority and not merely by the will of the 
parties. Hence a contract, or a stipulation for that matter, that the 
Shari‘ah has not validated is of no legal consequence. In Madkür's 
assessment, the Zahiri jurists have been “exceedingly restrictive’ in 
insisting that business activities and transactions among people should 
remain the way they used to be at the time of the advent of Islam. 
They have thus ‘totally ignored the change of time and circumstance 
and their effects on the commercial life and activities of the people’.”* 
Mustafa al-Zargā has held that ibahah is the normative principle of 
the Shari'ah that applies to all contracts.” This may be said to be the 
purport of the hadith that ‘Muslims are bound by their stipulations 
unless it be a stipulation that permits what is forbidden, or forbids 


what is permissible."!™” 
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The Zahiris have quoted in support the Qur’anic āyah which 
declares: ‘And to God belongs the kingdom of the heavens and the 
earth’ (al-Jathiyah, 45:27). 


Shawkani (d. 1832), have disputed their authenticity. The hadith 
thus provide: 


Whoever takes action on a matter which we have not authorised, it shall 
be void. 
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Stipulations that are not indicated in the Book of God shall be void, even 
if it be a hundred stipulations. The Book of God and His stipulation are 
most credible of all. 
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Imām Ahmad ibn Hanbal has taken the opposite view, as discussed 
above, that the norm in regard to contracts and stipulations is ibahah. 
Ibn Taymiyyah has categorically stated that in validating contracts the 
Ourān (al-Mā'idah, 5:1; al-Nisa’, 4:29) has spoken in the broadest 
of terms, and only laid down one basic requirement, namely the 
mutual consent of the contracting parties, as the essence of all con- 
tracts. This is also the basic criterion of validity for all contractual 
stipulations that do not otherwise violate the Shari*ah.!9? 

The majority of the leading schools, including the Hanafis and the 
Sháfiis, have taken an intermediate position between those of the 
Zāhirīs and the Hanbalis by holding the view that the parties create 
the contract by their consent, but that the legal consequences of that 
contract, such as transfer of ownership in the case of sale, and the 
permissibility of sexual relations in the case of marriage, are deter- 


mined by the Shariah. The parties may not, in other words, impose 


stipulations that interfere with the legal conse 
determined by the Shari‘ah,103 8a quences of contracts as 
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Engaging the reader with further details of the scholastic positions 
on ibāhah may not be necessary. Suffice it to say that the principle itself 
is firmly rooted in the Shariah. The basic tone and tenor of the 
urānic evidence on the normative validity of ibahah is endorsed in 

at least two other places where the text speaks disapprovingly of those 
who focus only on prohibitions but turn a blind eye to permissibilities: 


Third, with regard to new transactions, contracts and unprece- 
dented developments, there is in principle no need to search for sup- 
portive evidence in the views of the early jurists. For it is essentially 
incorrect to extend and apply a medieval juristic opinion to some- 

thing that was not even known in those times. The correct approach 


in such instances would be to attempt independent ijtihād, that is, 
: i when the matter cannot be determined under the presumption of 
O believers, forbid not the clean things that God has made lawful to you. ibāhah. 
(al-Ma’idah, 5:87) 


On the authority of a clear text in the Qur'an (al-INahl, 16:116), 
prohibiting what God Most High has permitted is no less a sin than 
permitting what is clearly prohibited. The main direction of the evi- 
dence of the Qur’an and Sunnah on this is to narrow down and min- 
imise the scope of prohibitions and try in this way to lighten the 

burden on people. To follow a trend in the opposite direction, that 
is, to expand the scope of prohibitions and to impose on people’s 
freedom of choice is contrary to Qur’anic directives. Some of the 

Our'ānic principles that need not, perhaps, be elaborated here, 

including removal of hardship (raf* al-haraj), and the principle of 

taysir (bringing ease and facilitating difficult situations) may also be 
added to the Shari‘ah evidence in support of ibahah. 

It should be briefly mentioned, however, that ibahah is a 
sub-topic of the Shari‘ah doctrine of istishab, that is the presump- 
tion of continuity, which is one of the subsidiary sources of the 
Shariah. Istishāb (lit. escorting or companionship) denotes that 
facts, custom, and rules of reason whose validity and existence had 
been known in the past are presumed to remain as they were before 
unless evidence shows that there is a change. The past thus escorts 


Sd ib lab ly mu y IPA 
The Prophet & has also been addressed in the following terms: 


Say, who has forbidden the adornments of life and the good provisions 
that God has brought for His servants? (al-A ‘raf, 7:32) 
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Commentators have added the following conclusions to their 
understanding of the relevant evidence of the Qur'àn and Sunnah on 
the subject of ibahah. 

First, in order to declare an act or transaction valid or permissible, 
there is no need to search for affirmative evidence in the sources. All 
that one needs to investigate is whether there is a clear and 
self-explanatory prohibition, and if none is found to exist, the act or 





transaction may be presumed to be valid. For ibahah is a basic pre- 
sumption of the Shariah that applies in the absence of a prohibitory 
injunction. The prohibitory text which overrules the basic presump- 
tion of permissibility must also be decisive both in meaning and 
transmission (nass qaf' i al-thubūt wa'l-dalālah). Al-Qaradawi has sug- 
gested, rightly perhaps, that it is sufficient if the text in question is 
sound of authenticity and conveys a clear meaning (sahih al-thubūt 
sarih al-dalalah) because a text of this kind is generally sufficient to 
establish a practical ruling of the Shari‘ah.!0 

_ Second, the forms of contract, acts and transactions that are explic- 
ity validated in the Qur'àn and Sunnah are not exhaustive, and do 


not preclude new varieties on which the Shari‘ah might have 
remained silent, 105 


and accompanies the present without any interruption or 
change.!°° Istishab is a rational doctrine, and a presumptive proof, 
much like ibahah, which derives its validity from the belief that 
Islam did not aim to establish a new life on earth, and nor did it 
aim to nullify or replace all the mores and customs of Arabian soci- 
ety at the time. Islam sought to overrule and replace only practices 
and customs that were deemed unacceptable. Thus with reference 
to social mores, and the cultural and commercial practices that soci- 
ety upheld then or at any other time, Islam takes a basic attitude of 
validation and permissibility towards them, unless there is evidence 
to the contrary. The Shari ah has also left many things unregulated 


ind when this is the case, human action may in regard to them be 
guided by good conscience and reason. Ib 


āh : 
major component of istishāb. hah thus constitutes a 
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VI. The Principle of Original Non-Liability 
(Barā'at al-Dhimmah al-Asliyyah) 


This too is a presumption that applies in the absence of evidence 
or when the evidence is doubtful. It is, like ibākah, an istishab-relat- 
ed principle and presumes that everyone is free of liability and guilt 
unless the opposite is proven by lawful evidence. The basic pre- 
sumption 1$ that people are born innocent and remain in that state 
until there is proof to show otherwise. No one may therefore be 
punished for an offence, or his freedom violated, unless he or she is 
proved guilty. The word ‘dhimmah’ denotes the legal capacity of the 
individual, that 1s, his or her capacity to incur rights and obligations. 
The dhimmah, in other words, is normally presumed to be free of 
obligation, liability or guilt. This is the purport of a legal maxim 
(qaidah kulliyyah), recorded in the Mejelle, declaring simply that 
freedom from liability is the norm [of the Shari‘ah].’!°” The princi- 
ple of barā'at al-dhimmah is, to all intents and purposes, equivalent to 
what is known in modern law as the ‘presumption of innocence’. 
The only difference that may be noted is that the presumption of 
innocence is basically applicable to crimes and punishment, whereas 
barātat al-dhinmah applies equally to civil litigations and to crime. 
Like most other legal maxims, this has been derived from the totali- 
ty of relevant evidence in the Qur'an and the Sunnah. Some of the 
basic evidence that was reviewed under the principles of ibahah 
above can equally be brought in here. 

The Qur'an provides basic authority with regard to the claims that 
some people make against others, in that they must be investigated 
before any conclusion is drawn from them, even if the claimant hap- 
pens to be a person of compromised integrity (al-Hujurat, 49:6). 
Elsewhere, the Ourān proclaims that ‘conjecture avails nothing 


against the truth’ (Yünus, 10:36). 
sd God) o cu V ll of 


An unproven claim is tantamount to conjecture (al-zann) and there- 
fore amounts to nothing. And then, according to the clear terms of 
à hadith-cum-legal maxim, "The burden of proof is on the claimant, 
but the defendant must take an oath’ 108 
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The plaintiff may, in other words, ask the court to put the defen- 
dant on oath, in the event where the latter denies the claim, and 
there is no other evidence to confirm that he is telling the truth. This 
is the basic position, supported by the analysis that it would be 
extremely difficult for the defendant if he or she were in all cases 
required to prove his or her innocence. The claimant and prosecu- 
tor are therefore required, as in the above hadith, to prove their alle- 

gations, If the claimant is in all cases required to prove his claim, then 
it follows that until he proves it, the defendant is presumed innocent. 
According to Ibn Qayyim al-Jawziyyah, if the claimant proves his 
claim, the court will adjudicate the dispute in his favour; otherwise, 
the last word is that of the defendant and the court shall credit what 
he says provided that he takes a solemn oath to affirm that he is 
telling the truth.'™ It is thus concluded that no one may be granted 
anything on the basis merely of a claim, suspicion or accusation 
alone, and that the claim must in all cases be supported by evidence. 
This conclusion is also upheld in another hadith, as follows: 


If people were to be granted what they claim on the basis only of their 
claims, they would claim the blood and property of others, but the oath 
is on the shoulder of the defendant.!!? 
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This hadith clearly lays down the requirement that every 
claim must be proven by evidence and that nothing is proven 
by a claim which is not accompanied by proof. The basic liberty of 
the people and their original freedom from liability is, in other 
words, not affected by mere allegations, and the authorities are also 

not permitted to take any action on that basis alone. Both Bassiouni 

and Weeramantry drew from this hadith the conclusion that 

‘Islamic criminal law consequently throws the onus of proof heav- 
ily upon the prosecution and in the absence of such proof the 
accused must be acguitted”.''! The presumption of innocence is 
also upheld in the hadith declaring that ‘the whole of my commu- 
pt for those who broadcast [and boast about] 


nity is innocent exce 
12 
vi 


their sinful conduct’. 
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If there is any doubt in the evidence presented by the prosecution, 
the defendant will be given the benefit of this doubt.!!* Doubt is to 
be resolved in favour of the accused. This is the purport of the fol- 
lowing hadith: ‘Drop the prescribed punishments in cases of doubt as 
far as you can. For it is better to err in forgiveness than making an 
error in punishment. ^ 
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Another legal maxim that supports the substance of the principle 
under consideration has it that ‘the conduct of reasonable men [or 
reason alone] is of no consequence without the support of a legal 
text’, This evidently means that nothing may be declared forbidden 
(harim) on grounds of reason, or by the verdict of reasonable people 
alone. A legal text is necessary, in other words, to overrule the orig- 
inal state of permissibility and establish that committing a particular 
act or transaction is unlawful. This is because declaring something 
harim overrules the normal state of freedom, and this requires the 
authority of a clear legal text." 

The legal maxim, as reviewed above, that permissibility (ibahah) is 
the original norm in the Shari“ah also lends support to the principle 
of original non-liability. For this too means that all things are per- 
missible unless the law declares them to be otherwise. No one may 
therefore be accused of an offence, and his or her non-liability over- 
ruled, in the absence of a legal text. 

According to another legal maxim, ‘no one bears liability unless he 
is capable of understanding the law which imposes it'.!!^ It is not 
enough, in other words, for there to be a legal text that creates the 
basis of a liability or obligation; in fact, the person remains in the 
original state of innocence unless he or she is capable of knowing the 
meaning of that text and also the nature of the obligation it has cre- 
ated. 

The question of whether the original state of non-liability remains 
intact even after a claim has been made has led to some differences 
of opinion among the Shāfi'ī and Hanafi jurists. The disagreement 
here arises basically in regard to civil and financial claims. To illus- 
trate this, suppose A claims that B owes him 1,000 dollars and B 
denies it. The question then arises of whether it is lawful at all for the 
Patties to reach a settlement (sulh) after B has denied the claim. The 
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Hanafis have answered this in the affirmative, but the Shāfi īs have 
held that a settlement after the denial of a claim is not permissible on 
the analysis that when B denied the claim, the principle of original 
freedom from liability would apply to him, which means that he is 
not liable. As such, it would be unlawful for A to take anything from 
B by way of settlement. The settlement is therefore null and void and 
B's freedom from liability prevails. The Hanafis have argued that B's 
non-liability after the claim is not inviolable. The claim, in other 
words, interferes with the operation of the principle under discus- 
sion. A certain doubt has arisen and B can no longer be definitely 
held to be free of liability. This being so, the settlement in question 
is tr anu in the interest of preventing hostility between the par- 
ties. 

To this, one may add the rider that a settlement normally proceeds 
from some kind of agreement between the disputing parties, in 
which case B’s agreement, however implicit, also interferes with the 
application of the non-liability principle to him. The Hanafi position 
on this issue cannot therefore be held as evidence against the nor- 
mative validity of the principle of original non-liability. 

Another brief illustration that is given in the Mejelle in support of 
the presumption of original non-liability is as follows: supposing A 
wastes or destroys the property of B and then they disagree over the 
amount of the loss. To apply the principle of original non-liability, 
that part of the claimed amount to which A is in agreement will be 
taken as right and therefore proven. But B will still need to prove the 
excess amount about which A is not in agreement.!!* This is to show 
that the presumption of original non-liability remains intact notwith- 
standing B's claim, and B's claim needs to be proven if it is to over- 
rule that presumption. R i : 

Two other legal maxims that are usually quoted in conjunction 
with the principle of bara'at al-dhimmah are as follows: (1) "Certainty 
may not be overruled by doubt’—(al-yaqin lā-yazūlu bi’l-shakk); and 
(2) ‘The norm is the continuation of status quo ante’—(al-aslu bagā 
mā kana ‘ala mā-kān).!!? Both of these have provoked a great deal of 
juristic detail which falls, however, beyond the immediate concern 
of this presentation. The first of these is a leading legal maxim, often 
quoted as one of the top six, in terms of overall significance within 
a range of about 1,000 legal maxims that Muslim jurists have com- 

piled in the various branches of Islamic law. What it signifies in the 

Present context is that original non-liability/innocence is a certaj 


conjunction with a claim which is doubtful. A mere claim does 
A 
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not overrule the freedom from liability and guilt of the person against and research will further enrich the scope and calibre of existing 
Whom it is made. The second of the two maxims quoted here also information on the subject. The various areas of civil and constitu- 
endorses the principle of bara’ah in that every claim seeks to intro- tional liberties need to be individually addressed and explored in 
duce a change in the status quo ante, which is, however, not upheld detail. 


without proof. The law will presume that the status quo has not 
changed and it is held to prevail unless evidence shows otherwise. 
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Equality (Musāwāt) 


I. Introductory Remarks 


The Shari‘ah stands firmly for equality and justice. These are the two 
major areas of human rights that are pivotal to the value structure of 
Islam. Islam has often been characterised as a social uprising against 
the oppressive and discriminatory practices of Arabian society, and it 
took a rigorous stand on equality at a point in history when this was 
far from a commonly accepted norm. Given the historical setting of 
Arab society fourteen centuries ago, the Islamic vision of creating an 
egalitarian society was nothing less than a social revolution. Since 
Islam’s social agenda and reforms originated in the normative princi- 
ples of the Our'ān and Sunnah, there was no room for a class strug- 
gle or confrontation of the kind that has often characterised the 
human struggle for equality and justice. The Qur’anic declarations 
on the essential principles of the equality of man, as reviewed in the 
following pages, remain to this day a source of inspiration for the vast 
majority of contemporary Muslims. They remain a source of inspi- 
ration partly also because they have yet to be translated into reality. 
The discussion in this chapter begins with a general introduction 
to equality as a principle of constitutional law and then addresses the 
satus specifically of non-Muslims and women. The discussion in 
these parts also reviews scholastic differences among the leading 
schools of Islamic law on some of the divergent conclusions they 
have drawn from the source materials of the Qur'àn and Sunnah. 
In Western constitutional law, equality is generally associated with 
the French Revolution of 1789, which enunciated the equality of 


ctizens before the law as an integral part and pillar of democracy, 
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see its reward, and anyone who has done an atom's weight of evil 
shall see its recompense’ (al-Zilzāl, 99:7-8). 
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Political democracy was thus conceived by its early founders as gov- 
emment of the people, from the people and by the people, which 
was evidently predicated on the recognition of equality as a basic 


right of all citizens. 


Equality is basically a relative concept in that no absolute equality 
can be said to exist either in nature or in society. People are natural- 
ly different in talents and skills and their usefulness to society. Nor 
has there ever existed, in recorded history, a society that availed all 
its members of equal opportunities for self-development and growth. 
The following Qur'ànic passage may be cited to confirm this: 


He it is who has made you successors in the land and elevated some of 
you in rank above others—that He may try you by what He has given 
you, (al-An‘am, 61:166) 
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Whereas this āyak refers to differences in wealth and also in spiritual 
rank, elsewhere the Qur'an distinguishes men of piety and knowl- 
edge from those who lack these qualities (al-Hujurat, 49:13 and 
al-Mujādilah, 58:11). There is further confirmation of this to the 
effect that ‘God has favoured some of you over others in the provi- 


sion of means’ (al-Nahl, 16:71) 
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and that ‘to all are [assigned] ranks according to their deeds. God will 
recompense their deeds, and no injustice will be done to them’ 


(al-Ahgaf, 46:19). 
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This ayah, interestingly enough, confirms that these differences 
will still not interfere with the ideals of justice, and if anything, jus- 
tice can be better served when these differences are acknowledged. 
No one will be subjected to any discrimination in regard to the merit 
of their deeds: ‘Anyone who has done an atom’s weight of good shall 


God Most High has thus conveyed the message that His plan for 
mankind, of making life on this earth a testing ground and a prelim- 
inary for the hereafter, does not fit in well with the notion of total 
equality. This is the purport of the phrase in the above-quoted text 
that ‘He may try you by what He has given you’. Yet the differences 
in rank that the Qur'an has indicated are a part, generally, of the rela- 
tionship of man with God Most High, which is indicative mainly of 
spiritual distinction in the realm of ‘ibadah. As for the sphere of trans- 
actions (mu'amalat) and men’s relations among themselves, the 
Shariah is affirmative on equality in basic rights, and the spiritual dis- 
tinction that some individuals may have over others are not taken 
into account. The Qur’an has, for instance, laid down the law of 
retaliation for murder as consisting of ‘life for life’, and enacted cer- 
tain punishments for adultery and theft, on the premise that these are 
applicable equally to all. Thus if a pious man kills an impious person, 
ora man of ill-repute for that matter, the killer’s predicament before 
à court of justice will not be any different merely because of his piety, 
or indeed because of what religion he or she follows. 

As a principle of constitution, equality is basically understood to 
mean four things. 

(1) Equality before the law, which means that all citizens are treat- 
edasa single unity without discrimination in the enforcement of the 
lw on grounds of race, language or religion and the like. It also 
means that all citizens enjoy equal civil and political rights, most 
important among which are immunity of life and property, freedom 
of belief, movement and expression, and the right to education and 
work. All civil rights are in principle subject to equality, which is a 
corollary of the belief that people are born equal and must therefore 
be accorded equal treatment. 

(2) Equality before the courts of justice, and this implies not only 
equal access to judicial relief but also a uniform judiciary that applies 
uniform standards to all citizens. This also precludes disparities in the 
form of specialised tribunals for different classes of citizens and dif- 


ferent treatment on grounds of social status. 
(3) Equality in employment opportunities, which basically means 
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that all citizens are equally treated if they meet the required condi- 
tions for employment to government offices and other public sector 
Opportunities. 

(4) Equality in general duties and obligations such as in the areas 
of taxation and military service. 


II. Affirmative Evidence 


The Rurānic evidence on equality can be related to two major 
themes. One of these is the fraternity of the believers, their unity in 
faith and equality before the law, and the other is the wider fraterni- 
ty of the human race, which implies equality of all individuals in 
basic rights and duties. There is conclusive evidence on the first, and 
ako affirmative, yet somewhat inconclusive, evidence on the second, 
which may explain some of the juristic differences that have arisen 
among the ulamā'. There are also areas of special interest in both cat- 
egories, such as women and non-Muslims, which need to be sepa- 
rately addressed. 

The discussion here begins with a review of the salient evidence 
in support of general equality in the Our'ān and Sunnah. This is fol- 
lowed by a summary of the divergent views that are found both for 
and against the equality of non-Muslims and women. The two trends 
of opinion are then digested and examined in conjunction with 

modem opinion proffered by ‘ulama’ and scholars who refer the 

issues back to the source evidence and the overriding objectives of 
the Qur'an and Sunnah. 
The following Qur'ànic āyāt and hadith are frequently cited in 

support of the general equality of all human beings regardless of divi- 

sions of races, language, religion or social status: 


O mankind, surely We have created you from a male and a female, and 
made you tribes and nations that you may know each other. Surely the 
noblest of you in the eyes of God is the most pious among you. 
(al-Hujurat, 49:13) 
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Ina Commentary on this āyah Ibn Kathir has stated that the address 
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here is to mankind in general and not to Muslims in particular. The 
main purpose of the division of mankind into groups, tribes and 
nations is to facilitate recognition, which in turn invites familiarity, 
co-operation and friendship among people. God Most High has 
informed mankind that they are all alike in ancestry and descent. ‘On 
the Day of Judgement you will not be asked about your lineage or 
social status. Only the most righteous of you will be honoured on the 
merit of their conduct.’* Al-Bahi has noted, concerning the meaning 
of fagvā in this dyah, that people often expect tagwā to mean the 
observance of religious duties. The Qur’an rejects this and stresses 
that fagwa is not necessarily attained through prayer and worship but 
through genuine belief, and that the moral excellence of an individ- 
ual is really in his good intention and not entirely in his ritual per- 
formance. The other indicators of taqwa that are given in the Qur'an 
itself include the giving of material help to those in need, honesty, 
fulfilment of one’s pledges, and patience in the face of adversity.? 
On man’s unity of origin and the essence of human fraternity, the 


Qur'an provides: 


O mankind, keep your duty to your Lord who created you from a sin- 
gle soul and created its mate of the same [kind] and created from them 
multitudes of men and women. And keep your duty to your Lord by 
whom you demand your rights from one another, and [observe] the ties 
of kinship. (al-Nisa’, 4:1) 
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This ayah is explicit on the unity of origin, and equality in creation, 
of the entire human race. Their descent from a common ancestor 
places them all in a position where they bear a certain obligation 
towards one another: they are to be mindful of the ties of fraternity 
and kinship and treat one another as members of a single unity. It is 
only then that they will have a legitimate claim to a set of basic rights. 

lt is significant that the ayah above accentuates the bond of unity 

Pee human beings with the expression ‘al-arham’ (ties of kinship), 

a No deri 5s Wm mr the context of family rela- 

.€. -arhām). The text thus begins by 





52 FREEDOM, EQUALITY AND JUSTICE IN ISLAM 
a S SSS SS SS 


identifying man’s unity of origin and then advises all members of the 
human race to be mindful of their ties of kinship. This wider frater- 
nity of man in Islam has then been reinforced, as al-Qaradawi points 
out, in the case of Muslims, ‘by their fraternity in religion [al-ikha’ 
al-dini]’. The latter does not weaken the former, rather it substantiates 
and endorses the wider fraternity of mankind. There is no conflict 
between this and the other Qur'anic declaration to the effect that ‘the 
believers are brethren'.^ The children of Adam are all brethren, but 
the believers are also brethren in their common belief in Islam. 

The text under discussion further implies that rights and duties 
that people have in relation to one another emanate from God's will 
and are sanctified by Him. To recapitulate, the text begins with a 
reminder to ‘keep your duty to your Lord’ and ends by another 
reminder that ‘through Him you demand your mutual rights’ from 
one another. Every human being is a sparkle of light splintered from 
the same source and he or she relates to others through that source. 
Rights and duties in Islam thus emanate in God and manifest His 
grace, Furthermore, when the right-bearer demands his or her right 
from another, it is manifested in an obligation on the part of the 

latter. Both rights and obligations thus become an integral part of 


the equality that originates in divine grace. 
The following hadith also provide evidence in support of the fra- 


ternity of man and general equality for all: 


O people! Your Creator is one, and you are all descendants of the same 
ancestor, There is no superiority of an Arab over a non-Arab, or of the 


black over the red, except on the basis of righteous conduct.5 
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The Prophet has also declared, in the broadest of terms, that ‘people 


are as equal as the teeth of a comb’. 
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The main thrust of the foregoing evidence is not so much on reli- 
Es Unity and equality among Muslims but on the equality of all 
uman beings, Equality itself, it may be added, is not the only goal 
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and purpose; rather it is equality with an awareness of the basic bonds 
of fraternity in creation and descent, and awareness also of the recip- 
rocal rights and duties that ensue from that. Islam's conception of 
equality may not therefore be read in isolation from the ties of fra- 

ternity and the unity of destiny and origin of mankind. 

The second of the two major themes of the evidence under dis- 
cussion is moral excellence, or taqwa, which is the only recognised 
criterion of superiority in the eyes of God. This is once again indica- 
tive of the notion that mankind cannot not pursue different codes of 
morality and values and yet seek to remain loyal to a common bond 
of fraternity. The need, in other words, to subscribe to a universal 
code of moral values and seek to excel only in that context is a corol- 
lary of the unity and brotherhood that the Qur'an envisages. Taqwa 
is grounded in God-consciousness, of course, but the Qur’an itself 
gives fagwā a wider meaning, as already noted, which is essentially 
humanitarian and does not confine its scope to any particular reli- 
gion. Since Islam recognises the validity of other revealed religions 
and contains detailed provisions on that subject, the scope of tagwā 
and God-consciousness would thus extend to them all. For if one 
were to read taqwa as an attribute of only the Muslims, one would 
tun the risk of reading discrepancies into the Qur’anic āyāt reviewed 
above. The ayat which begin with an address to the whole of 
mankind would then be deemed to end by addressing the Muslims 


only, a meaning that the text itself cannot be said to sustain. 
It is proclaimed in a hadith that, “Through Islam, verily God has 


eradicated the egoism and arrogance of the Time of Ignorance, and 
the [false] pride that people took in their ancestry. For all men are 
descended from Adam and Adam was made from clay.'ó 
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The same message is conveyed, somewhat more emphatically per- 
haps, in another hadith, which declares that ‘those who promote trib- 


al fanaticism [‘asabiyyah] do not belong to us, nor do the ones who 
fight for ‘asabiyyah, nor those who die for "asabiyyah.” 
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It is reported that a group of Qurayshite dignitaries paid a visit to 
the Prophet & and told him: ‘How can we sit with you, O 
Muhammad, while you keep the company of such people as Bill 
al-Habshī, Salman al-Farsi, Suhayb al-Rūmi, ‘Ammar and slaves and 
commoners of their type? Exclude them from your company and we 
will sit with you and listen to your invitation.’ The Prophet & 
refused to comply but they still requested him to ‘assign a day for 


Equality (Musawat) 55 


eine s dle Lyt Ley ey! o e a ere 
polly p] da V a asām! ct Ul cos SI E 
gp tie cub pe =: a holen - 


The whole of this short sūra, bearing the title “Abasa (He 


them and one for us’. At this point, the following Qur'anic passage 


was revealed: 


And drive not away those that call upon their Lord, morning and 
evening, desiring only His pleasure; you are not accountable for them in 
aught, nor are they accountable for thee in the least. You shall be among 
the wrongdoers if you shun them. (al-An‘am, 6:52) 
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This was a resolute rejection of tribal and ethnic superiorities 
of the type that the Qurayshite leaders had in mind. The Prophet & 
was clearly advised to pay more attention to those who possessed the 
qualities of aqui, regardless of their origin or descent. 

Ona similar note, it is reported that the Prophet & was explain- 
ing the tenets of Islam to an assembly of the leaders of the Quraysh 
tbe whom he had invited to embrace Islam, but at this point Ibn 
Umm Maktūm, who was blind, interrupted and asked the Prophet 
& a question on a religious matter. The Prophet & virtually ignored 
him while attending to the Qurayshite dignitaries. A Qur'anic sūra 
was subsequently revealed concerning this incident to remind the 
Prophet & of Islam's commitment to equality. This was not just a 
simple reminder, as the text has it: 


He frowned and turned away, because the blind man came to him. And 
what makes thee know that he might purify himself [...] and would ben- 


efit by a reminder, As for him who considers himself free of need, you 
attend to him 
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L] As for him who came to you striving hard and 
Ou pay no attention, (‘Abasa, 80:1-10) 





Frowned), is devoted to the incident, and it served to remind the 
Prophet & of the equality of all men. Later when the Prophet 2& 
met Ibn Umm Maktūm, he greeted him in these words: "Greetings 
to the one concerning whom my Lord reprimanded me.”8 
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Equality before the law means that all men are equally subject to 
the rule of law without any discrimination, and there is no recogni- 
tion of any privileges in this regard for anyone, including govern- 
ment leaders and the heads of state. The Prophet-cum-head of state 
dearly spoke about this in his last sermon: 


O people! If I have flogged anyone [wrongly], let him retaliate here and 
now. If I have insulted anyone, let him reciprocate. If I have taken any- 
one's property, let him claim it and take it from me. Let no one fear any 
rancour on my part, for that would not be becoming of me. Be aware 
that one who takes back his right from me is most dear to me, for I wish 
to meet my Lord with a clear conscience.? 
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In yet another hadith, the Prophet f£ went on record to- conid 


that he would enforce the law on his own family if there 
son for him to do so. He stated this in response to eite. occa 
att m e 


Z 







56 FREEDOM, EQUALITY AND JUSTICE IN ISLAM 





intercession by a number of Companions, including Usāmah bin 
Zayd, who approached the Prophet £% to grant pardon to a woman 
who had committed theft, as she was, so the reports say, newly con- 
verted to Islam. The Prophet & showed annoyance and said: 


People before you perished because they did not punish a noble man 
among them if he committed theft, but enforced the punishment only on 
the weak. By God, if Muhammad's daughter, Fatimah, committed theft, 
I shall [not hesitate to] cut her hand.!° 
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The Rightly-Guided Caliphs followed the Prophet’s example and 
chimed no privilege vis-à-vis the rule of law and equal treatment 
before the courts of justice. They are known to have advised others 
not to obey them if they transgressed the limits themselves. The sub- 
stance of this message was conveyed by the first Caliph Abū Bakr, 
and also by his successor, “Umar ibn al-Khattāb, both of whom 
addressed the people in their inaugural speeches upon taking office 
and asked that they withhold their assistance and obedience to their 
leaders if the leaders themselves deviated from the right path.!! 

Itis reported that on one occasion, the Caliph “Umar struck a man 
and the man said to him: ‘You are one of the two types: a man who 
did not know and then gained knowledge or one who fell in error 
and was forgiven’ The Caliph replied: “You are right, here I am 

ready for you to retaliate." 

In another incident, when Jubla ibn al-Ayham, the leader of 
al-jufna, embraced Islam, he and his five hundred followers came to 
visit the Caliph “Umar in Medina. The Caliph was overjoyed and 
went out with Jubla to perform the Hajj together. There was an inci- 
dent in the Kabah in which Jubla’s garment fell when he bumped 

into a man from the tribe of Banū Fazara. Jubla beat the man and 

broke his nose, at which point the Caliph intervened, and asked 

Jubla either to ask the man for forgiveness or let him retaliate. Jubla 

protested and said: "He is a commoner and I am a King.’ The Caliph 

a jian = has made the two of you equal [...].' Jubla said: ‘I 

ght that T would be honoured in Islam.’ The Caliph reiterated 
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his earlier statement. Jubla fled that night to Constantinople and 
embraced Christianity. !? 

As for equality before courts of justice, once again no one, includ- 
ing the head of state, enjoys any exceptional privileges, and everyone 
isto be treated equally before the law. Here too the precedent of the 
Pious Caliphs provides vivid illustrations of the normative validity of 
this principle. Thus it is reported that the Caliph ‘Umar ibn 

al-Khattab took a horse that a man had offered for sale and rode it, 
but the horse suffered an illness. The man disputed with the Caliph 
and they agreed to appoint an arbitrator, and nominated Shurayh 
al-‘Tragi for the purpose. Shurayh then told the Caliph: you took it 
when it was fit and you bear responsibility to return it in the same 
condition. The Caliph then paid the price of the horse to the owner 
and also appointed Shurayh to a judicial post.!* In a renowned letter 
that the Caliph ‘Umar addressed to his judges, he wrote that it was 
not permissible for a judge to treat the disputing parties differently, 
in their presence, in the courtroom or in their judgement. The par- 
ties to a dispute must both be assured of impartial treatment. !? 
According to yet another report, a group of people brought a 
claim against the Abbasid Caliph al-Mansür to the judge Muhammad 
ibn Umar al-Talhi. The latter summoned the Caliph to attend the 
court and when the parties were both present, the judge treated them 
with total impartiality. After hearing the parties’ arguments, the 
judge gave a judgement against the Caliph. The Caliph later met 
with the judge and complimented him for his exemplary decision.! 
The general principle of equality before the court is recorded in the 
Mejelle (Art. 1799) in the following terms: 


The judge is under duty to treat the litigants equally both in regard to the 
application of the basic principles of justice and in the conduct of trial, 
such as in the matter of seating, and the manner of address, even if one 
of them be a man of nobility and the other a commoner. 


Evidence thus suggests that Muslim rulers and judges have shown 
respect for the principle of equality before the law, and the equal 
treatment of litigants in court proceedings. They have done so not 
only by way of conformity to a set of rules but as pious individuals 
who perceive equality and justice as of central value to Islam and an 
inalienable ingredient of tagwā. 

The Federal Shari‘ah Court of Pakistan judgement in N. W.F. D, 
Provincial Assembly (Powers, Immunities and Privileges) Act 1988 
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addressed the issue of official privileges and the question of whether 
such privileges were in conflict with the injunctions of Islam on 
equality. The Act itself was also disputed and considered to be con- 
trary to Muslim principles and therefore unconstitutional. In this 
case, a member of the Northwest Frontier Provincial Assembly 
pleaded that he should be granted exemption for failure to attend 
civil court hearing in a revenue-related matter due to official engage- 
ments, and claimed special privilege under the Immunities and 
Privileges Act 1988. The trial court dismissed the case and the case 
was appealed before the Federal Shari‘ah Court. 
The presiding judge, Tanzil-ur-Rahman, too, dismissed the 
appeal for grant of special privilege and held that in Islam everyone 
is equal before a court of justice, and everyone has a right to equal 
treatment, irrespective of official status or position. The Court 
referred to several Qur’anic āyāt (including al-Hujurāt, 49:13, and 
al-Nisi’, 4:135) and also cited hadith on equality, and reached the 
conclusion that no one, including the head of state, could be grant- 
ed any special privileges before the Court. The Caliph "Umars 
famous letter addressed to the judges was also quoted in support of 
the court decision that no exemption or privileges would be given 
to any of the disputing parties, and that the court proceedings could 
not necessarily be stayed for or against a party because he was a 
member of a Provincial Assembly, or for that matter of National 
Assembly or Senate. HAE 
Equality in regard to employment opportunities 1s also recognised. 
This evidently means that people are entitled to equal treatment 
when they are equally qualified for the employment they seek 
regardless of race, language or religion. The early precedent on this 
speaks for itself when it is noted, for example, that the Prophet E 
appointed former slaves like Bilāl al-Habshī and Zayd ibn 
A-Hanthah as governors of Medina in his absence on military expe- 
ditions and paid no attention to the fact that they were not even 
Arabs by origin. And then Usāmah ibn Zayd, who was a capable 
young man of seventeen, was appointed as military commander. 
Note also the statement the Caliph “Umar made on his death-bed at 
the time when he was nominating a council of elders to deliberate 
on the choice of a new leader. He said: ‘I would have chosen Salim, 
the freedman of Hudhayfa, had he been alive’, for he had heard the 
Prophet & speaking in praise of Hudhayfa. The fact that Hudhayfa 
Was a former slave did not come into it. 


Wi = ; 
ith regard to Imāmate, that is, the office of the head of state, 
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al-Màwardi and the majority of jurists have stipulated Ourayshite 
descent as one of the required qualifications of the candidate for this 
office. Yet the opposing view that challenges the validity of this stip- 
ulation is based mainly on the principle of equality. This view relies 
on source evidence showing that tribe, race and social class are not 
to be given credibility in candidacy for public office. The only valid 
criteria on which eligibility for employment to public office should 
be determined, as the Our'ān indicates, are strength and trustworthi- 
ness (cf. al-Qasas, 28:26). Government positions partake of trusts 
(aLamānāt) which are to be entrusted only to those who are best 
qualified (cf. al-Nisā”, 4:58). The only piece of evidence that is quot- 
ed in support of the majority position is the hadith declaring that ‘the 
leaders shall be from the Quraysh—al-a’immatu min guraysh.” This is, 
however, of doubted authenticity not only because of its discordance 
with the rest of the evidence in both the Qur'an and Sunnah on 
equality, but also because no one referred to this hadith at the meet- 
ing of Sagīfah bani Sā'idah, which was held between the Emigrants 
and Helpers (muhdjirin wa ansar) for the very purpose of electing a 
successor to leadership following the Prophet’s && demise. Abū Bakr 
and ‘Umar were both present at this meeting and they did not men- 
tion this hadith. This would have been crucially relevant in view of 
the fact that the Sagīfah meeting was actually convened by Helpers 
with the purpose of electing Sa‘d bin ‘Ubadah, himself a 
non-Qurayshite, for leadership. Had this been known to the Ansar 
or to Sa'd, they would most likely not have nominated Sa'd. It was 
on this basis that the Kharijites and the Mu‘tazilah maintained that 
every Muslim is entitled to become the Imam regardless of his ances— 
try or tribe. For the Prophet Žž had clearly declared that ‘there is no 
superiority of an Arab over a non-Arab, except on the ground of 
tagvā” Eligibility for leadership is therefore determined by reference 
to personal qualities and conduct. Among the early scholars, Aba 
Bakr al-Baqillani and "Abd al-Rahmān ibn Khaldün omitted, in their 
writings, the requirement of being a Qurayshite from the qualifica- 
tions that the candidate for caliphate must possess. More recently, 
Abu] Alā Mawdūdī, Muhammad Yūsuf Misa, "Abd al-Wahhab 
Khallāf, Mahmūd al-"Aggād, “Abd Allah Basyūnī, Sa‘di Abū Habib 
and Muhammad al-Sadiq “Afifi; among others, have supported the 
view that being a Qurayshite is not a requirement of candidacy for 
leadership. 18 b> hut 
ae Quranic āyah on the subject of trusts (al-amānāt) was speci= - 
y revealed in reference to government positions. This was, 
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Qur'an commentators have noted, the theme and occasion for the 
revelation of the āyah which provides that ‘God commands you to | 
hand over the trusts to whom they belong, and when you judge 
among people, judge with justice’ (al-Nisà', 4:58). The Prophet & | 
clarified the substance of this Our'ānic address in a hadith in which | 
he said: Whoever employs a man to a task while knowing the exis- | 


tence of a more qualified person for the same task, truly betrays God | 
and His Messenger and the believers.’!? | 


put it, that ‘we cannot treat equally those who fought with the 
Messenger of God and those who fought against him’.?* Although 
the caliph ‘Umar introduced a certain order of priority and distinc- 
tion in entitlement to assistance, these were in the nature of specific 

formulae that reflected a certain viewpoint and rationale, but were 
not, however, meant to affect the basic principle of equality, in that 


ta al p ca ope ls gy os y penal cy 


The Caliph Umar ibn al-Khattāb stipulated that the necessary con- 
ditions for public office should include, in addition to knowledge and 
piety, such other qualities as strength, authority, humility and kindness 
towards others." It is thus concluded that anyone who employs 
another for public office in exchange for a bribe or a benefit, because 
of friendship, ethnicity, or association with a madhhab, locality or 
group, or sacks a qualified person because of hostility and personal 
inclination, betrays God and His Messenger by the abuse of trust?! 

The Shari'ah also recognises the principle of equality in meeting 
people's welfare needs. In this regard, the Shari‘ah may be said to be 
the earliest legal tradition in history to entitle every individual to 
financial assistance from the public treasury (bayt al-mal), not just on 

the basis of his or her contribution to the public wealth but as a right 
of everyone independent of contribution. There can be no discrim- 

ination in entitlement to welfare assistance on grounds of race, gen- 

der, language and religion? A difference of opinion is known to 
have arisen between the first two caliphs, Abū Bakr and “Umar, as to 
whether the individual record of service and contribution should be 
tiken into account in the allocation of financial assistance from the 

bayt al-nal, Abū Bakr applied the principle of equal distribution to all 
alike, including women, children and slaves. His successor, “Umar 
ibnal-Khatab, and many leading Companions were of the view that 
personal record of service and loyalty to Islam should be reflected in 
these allocations. Abii Bakr disagreed and responded that persons 
Who had served Islam would have their reward from God Most 
High; as for dealing with the people's needs, they should be treated 
crie any reference to their past record. Later, ‘Umar ibn 
Khattab changed the criterion of distribution on the analysis, as he 


recipients in each category were equally treated regardless of race, 
language or religion.?* 
The principle of equality is also observed in the area of taxation. 
All Muslims are liable, for example, to the payment of legal aims 
(zakah), which is a religious duty, and both Muslim and non-Muslim 
citizens are liable to the payment of land tax (kharāj), and the quan- 
tities involved are on the whole determined not by reference to race 
or religion, but to the assets themselves and the fulfilment of certain 
criteria that are objectively applied to all individuals alike. The basic 
objective of taxation and zakah, as enunciated in Qur'an, is ‘so that 


wealth does not circulate in the hands only of che rich among you' 
(al-Hashr, 59:7). 
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This is eminently egalitarian and predicated on the just distribu- 
tion of wealth in the community. Since zakāh is a religious duty, 
non-Muslim citizens are not liable to pay it; they are instead required 


to pay a poll tax (jizyah) which is equivalent to zakah. This subject 
will be further elaborated later. 


Ill. The Status of Women 


Men and women are equal in Islam in regard to the essence of 

human dignity, reward and accountability for personal conduct, and 

matters pertaining to property rights, morality and religion. There is 

disagreement, however, about whether women enjoy equality in 
political rights and participation in government. There are also some 
differences between the sexes in the area of family law, including 
mamage, divorce and inheritance. Commentators have differed, 
however, on the question of whether these differences do actually 
amount to inequality. An analysis of these issues is attempted in the 
following pages, beginning with a review of the evidence in fa 
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certainly make them live a good life, and We shall certainly give them 


of equality in th an, followed b inati f the politi- 
PH oe asduatonoftiep their reward for the best of what they have done. (al-Nahl, 16:97) 


cal rights of women and their status within the family. 


The Qur’anic evidence on the fundamental equality of the (pond AES z 
sexes refers, in the first place, to their equality in their essential iub oL tipos PBR 96 |. sf. 20^ JU joe c^ 
humanity. One reference to this in the following ayah is posed 1 : f A 
as a question, for added emphasis perhaps: "Was he not a small 0 glory | ils” Le Que b el me RJ E 
life-germ in sperm emitted? Then he was a clot. So He created 
him and made him of two kinds, the male and the female.’ | The Quran is especially emphatic on equality in regard to the vari- 


ous aspects of human conduct that transcend the requirements of the 


(al-Qiyamah, 75:37-39) 
hw. The text thus provides: 


Surely those who submit [to God], men and women, those who believe, 


M : | 
RANI 3 po JJ ce ajl | men and women, those who obey, men and women, those who are 
| truthful, men and women, those who are patient, men and women, those 
Then comes the affirmation: "We have bestowed dignity on the | who are modest, men and women, those who are charitable, men and 
progeny of Adam.’ (al-Isrā',17:70) | women, those who fast, men and women, those who guard their mod- 
| esty, men and women, and those who remember their Creator, men and 
pl A lu St Jal 4 women—God has prepared for them forgiveness and great reward. 
| (al-Ahzāb, 33:35) 
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( T f These are some of the most cherished of human values, and the 
OPIS “al Js most important attributes, one might say, of the cultural outlook of 


llam, and are evidently not gender-specific, and cover aspects of 
both people’s relations with God and with fellow human beings. In 
all of this, men and women are declared equal. 

When these passages are read together with those reviewed earli- 
er on the unity of the creation and origin of the human race, the 


Then their Lord accepted their prayer and answered them: Never will I 
suffer the work of any worker among you to be lost, whether male or 
female, the one of you being from the other. (Al ‘Imran, 3:195) 
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LOCA As for women's equality in matters of employment and eligibility 
»wiether male or female, and is a believer, We shall ‘0 public office, there are those who maintain that men and women a 
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are equal only in regard to what is known as the domain of private 
authority (wilayah khassah) but not in respect of public authority 
(wilayah “ammah). The word ‘wilayah’ generally implies authority of 
one person over another person/s, which renders the latter bound by 
the decision of the former without any need for prior agreement.” 
Private wilaya primarily refers to guardianship over the person and 

property of another because of some deficiency in the legal capacity 

of the latter. It is thus stated that women can be legal guardians, and 

may be employed as nurses and teachers or supervisors of wagf, but 

not as ministers, judges and Imāms.?” 

As for women’s eligibility to public office, which partakes of 
wilayah “ammah, such as the office of the head of state, prime minis- 
ter (wazir al-tafwid), judges, governors, officers in charge of hisbah 
(commanding good and forbidding evil) and the head of the public 
grievances tribunal (wali al-mazalim), which partake of both religious 
and temporal authority, commentators have held that only the first 
two are reserved for men but the rest are subject to disagreement. 
Al-Mawardi spoke in support of the prevailing juristic opinion, 
which precluded women from the post of Caliph and Prime Minister 
as both of these entailed military leadership for which women were 
not eligible. The main textual authority quoted in support of this 
view is the Qur’anic ayah that ‘men are the maintainers of women 

because God has made some of them excel others, and because of 


What they spend of their wealth’. (al-Nisa’, 4:34) 
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Another ayah often quoted in this context states that ‘women have 
ts similar to those that men have over them, in a just manner, and 


Men are 2 degree above them. (al-Bagarah, 2:228) 
Jp Sade dee Ny no Sele sl ea el y 


There is also a hadith declaring that, A nation whose affairs are led 
* woman shall not succeed. ? 
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Both these āyāt have come under scrutiny by the Supreme Court of 
Pakistan, and have generated debate about the meaning of 
awwamin’ in the first āyah, a summary of which is as follows. 

In Ansar Burney v. Federation of Pakistan?” the petitioner Ansar 
Burney filed a suit to challenge the appointment of women judges, 
and argued before the Federal Shari‘ah Court that Islam required the 
seclusion of women; their appointment as judges was therefore 
repugnant to the injunctions of Islam, and was in violation also of 
Article (203 D) of the Constitution of Pakistan. The counsel for the 
petitioner argued that since the testimony of two women is equiv— 
alent to that of one man, at least two female judges would be 
required to decide a case. The court rejected this proposition and 
held that acceptance of the counsel’s argument would mean that no 
qadi sitting alone could decide a civil or criminal case. According to 
fuh rules, in cases other than that of adultery, in which four 
eye-witnesses are required to prove the offence, at least two male 
witnesses are required to prove disputes about property, as well as 


the crimes of kudūd and qadis. If the argument of the counsel were 
taken to its logical conclusion, it would follow that the number of 


qadis to decide a case would have to correspond with the number of 
witnesses required to prove it. 

The court then examined in detail passages in the Our'ān and 
hadith relating to the issue and held that there is ‘no express or even 
implied restriction on the appointment of a female gādī in the Qur'an 
and Sunnah’, and the matter therefore fell within the ambit of ibahah 
and the legal maxim that ‘what is not prohibited by the Holy Our'ān 
and Sunnah is permitted, and the burden of proof that anything is 
prohibited is on the person who claims it to be so’. 

The court also reviewed a number of Qur'an commentaries on the 
precise meaning of *gawwāmūn in the Qur'anic ayah quoted above, 
which declares that ‘men are qawwamiin [maintainers, protectors] over 
women’ (al-Nisa’, 4:34). Various translations had been recorded for 
this word, including ‘rulers’, ‘masters’, “holders of sovereign power’, 
‘persons having authority’, ‘guardian or head of the family’, and so on, 
but the court held that many of them were inaccurate. ‘Qawwam in 
Arabic is a derivative of “qawamah’, which means a provider, supporter 
or furnisher for another with the means of subsistence. It also means 
manager, care-taker, custodian or guardian. Abdullah Y'usuf Ali's 
translation of the word ‘qawwam’ as ‘protector’, and that of Arberry as 
‘one who manages the affairs of women’ were considered to accord 
with the subsequent part of the text to the effect that men spend of 
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their property to support women. The superiority, if any, is not about 
the natural proficiency of one and the deficiency of another, but is 
only on account of the responsibility for maintenance. It must follow 
then that one who does not maintain his wife cannot be qawwam. "To 
call a male sovereign’, the Court observed, ‘or one who exercises full 


dominion over the life and property of a woman [...] cannot be in 


accordance with the Qur’anic injunctions.’ 
The Court also cited some of the Qur’anic āyat on justice, such as 


that which directs the believers as follows: “When you judge among 
people, judge with justice’ (al-Nisa’, 4:58), and stated that this and sim- 
ilar other Qur'anic directives on justice are addressed to both sexes. 
The Court then made several references to the Sunnah of the 
Prophet & and how the Prophet # himself solicited counsel from 
his wives on issues of public concern. The Prophet's widow ‘A’ ishah, 
for instance, corrected Abū Hurayrah in respect of the transmission of 
hadith that she found to be repugnant to the Qur’an. It was also stat- 
ed that on many occasions when the Companions differed on a mat- 
ter, they referred the case to "Ā'ishah. The Court also cited the inci- 
dent where a woman corrected the Caliph “Umar ibn al-Khattab in 
regard to his proposal to fix a quantitative limit on dower, and cited 
a Ourānic ayah in support of her argument, with which the Caliph 
agreed. The source evidence of the Shariah therefore does not lend 
support to the assertions on any inherent superiority in men. 

With regard to the testimony of women, the main Qur'anic ref- 
erence on this occurs in the ayah al-mudayana, that is, the ayah con- 
ceming period loans and financial obligations that are deferred to a 

future date, The text thus begins with an address to the believers: 


When you enter into transactions involving a debt for a fixed period [in 
the future}, reduce it to writing. And let a scribe write it down between 
you in faimess [..] And bring two witnesses from among your men. 
Should there not be two men, then a man and two women of the 
women that you choose to be Witnesses; if the one of the two errs, the 
"nie may remind the other. (al-Baqara, 2:282) 
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This isa long ayah (the longest single āyak in the Qur'an) and pro- 
vides additional relevant details relating to documentation and testi- 
mony. Itshould be noted at the outset that the text here is concerned 
exclusively with financial obligations that are deferred to a future 
dite. Notwithstanding the general wording of the text, that applies 
toallsale transactions that proceed from the giving or taking of cred- 
is, Ibn ‘Abbas and other Qur'an commentators have stated that this 
iyah was revealed concerning the salam sale only. Salam is a sale in 
wlich the price is paid at the time of contract but delivery is post- 
poned to a future date, sometimes for two or even three years, as the 
hadith of salam itself indicates. This is not the place to discuss the 
accuracy of confining the wider scope of this ayah to salam only. 
What is of concern here is to note the then prevailing illiteracy in the 
Arab society of the prophetic period. Illiteracy was common among 
both men and women, but especially among women, and there was 


ascarcity of people who were able to write. 
This concern about the scarcity of writers and scribes, and also 


of witnesses, is clearly expressed in the subsequent portion of 
the text, which contains such phrases as, ‘Nor should the scribe 
refuse to write [...] And the witnesses must not refuse when they 
are summoned, and let them not be averse to writing. Note also 
that two concessions are granted in the same āyah, one of which is 
when the parties to a proposed transaction trust one another, and 
the other when the transaction itself does not involve any defer- 
ment of obligations but is one that is completed on the spot. In 
both cases, the parties may choose not to document or witness the 
transaction they conclude. 

It may be noted that the text under review does not preclude the 
possibility of a deferred transaction that is documented after the 
event, that is, when the deal is done but its documentation is delayed 
for practical reasons of difficulty in having the scribe and witnesses 
readily available. If there is such a time lag, or when a subsequent dis- 
pute arises about any details of the recorded transaction, then the 
possibility of one of the two witnesses making an error or forgetting 
may arise or (note that this includes male witnesses too), and he or 
she may need to be reminded by the other. The Arabic dual pronoun 
‘uma’ in the phrase ‘fa-tudhakkir ihdahuma can refer either to two 
male witnesses or to two females. Bearing in mind the nature of the 
deferred transactions with which the text is exclusively concerned, 
and the practicalities of finding scribes and witnesses, it is not 
suprising that the Qur'àn lays down first that there must be two 
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witnesses to testify, so that one may remind the other, and that if | 


the witnesses are female, there should be a minimum of two. 

The stipulation that two women take the place of one man in tes- 
timony is explained, as Ibn Qayyim has commented, by the fact that 
women customarily did not attend to commercial transactions or 
judicial disputes, and hence their retentiveness was deemed to be 
weaker than that of men.* The other point that Ibn Qayyim and 
Mahmüd Shaltūt have both emphasised is that the Qur’anic text here 
speaks in a language of persuasion and preference, and not in the 
manner of laying down a decisive injunction. The text, in other 
words, does not preclude the possibility of one woman acting asa 
witness, or women being witnesses in a case without there being any 

male witnesses. Ibn Qayyim thus wrote: ‘God Most High did not say, 
“Adjudicate on the testimony of two men, but if there are not two 
men, then one man and two women. ""?! The one man-two women | 
equation in the text does not therefore preclude women's testimony | 
on their own. Commenting on the same subject Mahmūd Shaltūt | 
wrote that ‘the testimony of one woman alone, or of women not | 
accompanied by men, is acceptable in order to establish the truth and | 
serve the cause of justice. The reference to two female witnesses does 
not mean that a judge cannot adjudicate a case on the basis of the tes- 
timony of women." ? Shaltüt also refers to Ibn Oayyim's analysis else- 
where that the Shari‘ah requires evidence (bayyinah) for the resolution 
of disputes. Bayyinah is a derivative of bayan (clarification), and can be 
anything that exposes the truth. The judge may rely on circumstan- 
tial evidence, on the testimony of non-Muslims, or that of women, if 
this will serve the cause of justice. Shaltūt also refers to Muhammad 
‘Abduh, who confirmed that the Qur’anic reference to two women 
being equivalent to one man in testimony only envisages the prevail- 
ing conditions of society at the time; the fact, that is, that women did 
not engage in commercial transactions and in market activities. To 
this, one may add the point that both Ibn Qayyim and Shaltūt have 
recorded that the Shari ah permits the testimony of one woman, and 
credits it as a full proof, in matters in which women’s familiarity and 
understanding is considered to be superior to that of men—such as 
family matters, pregnancy, child birth and so on.** 
Elsewhere, the Ourān itself, as Shaltūt notes, equates the testimo- 
ny of men with that of women in the context of divorce by li'àn 
(mprecation). The Qur'anic text here is as follows: 


And those who iw: 3 
accuse their wives and have no witnesses except them- 
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selves, let one of them testify four times, bearing God to witness [...] and 
the chastisement shall be averted from her if she testifies four times, bear- 
ing God to witness, that he is of those who lied’ (al-Nūr, 24:6-8). 
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Four testimonials by a man [...] are rebutted by four similar testi- 

monials bya woman who affirms that she is telling the truth and that 

the man has lied.’ In writing this, Shaltūt explained that in the mat- 
ter of human dignity and justice, Islam does not discriminate 
between the sexes."? Since the Qur'an does not impose a prohibition 
on female testimony, and because the circumstances of female liter- 
acy and familiarity with business and commerce have changed, 
female testimony may be admitted in any combination. For giving 
testimony is an act of merit because it advances the cause of justice 
and the discovery of truth, and no unnecessary restrictions should be 
imposed on it. 

General consensus (ijmā') is said to have been reached that only 
men are eligible for the offices of the head of state and prime minis- 
ter. This ruling has then been extended by analogy to a number of 
other des offices, as mentioned above, which are also reserved for 
men? Imam Abū Hanīfah has, on the other hand, held that women 
may become judges in matters in which they are admissible as wit- 
nesses, which means practically all matters except the prescribed 
penalties (hudüd) and retaliation (qisas 37 Ibn Hazm has held that 
except for the caliphate itself, women are eligible for all other offices 

of government. In support of this view, he has referred to the 

Quranic text on this very subject (of government office), quoted 

above, that ‘God commands you to hand over the trusts to whom 

they belong’ (al-Nisa’, 4:58). 


«ls JJ SUL 13.6 of AL abit of 


This basically addresses everyone, men and women alike, and should 
be followed as such, unless the text provides otherwise.*% With ref- | 
‘rence to judicial office, Ibn Jarir al-Tabarī has held that women may — 
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become judges in all types of disputes, including those of kudūd and 
gisas. Al-Tabari has regarded the analogy drawn between the office 
of the head of state and that of the judge as superfluous. For the head 
of state is the commander-in-chief of the army, whereas a judge is 
not. The most important qualification for a judicial post, al-Tabari 
points out, is knowledge of the Shari‘ah and the ability of a person 
to conduct ijtihād, in regard to which men and women stand on 
exactly the same footing.” As for the rank that men are given above 
women in the two āyāt above, this is on account of men’s responsi- 
bility for maintenance, which is why men enjoy leadership of the 
family unit.” 

As for the hadith noted above, which the majority have quoted in 
support of their verdict that women are not qualified to become 
judges or Imam, it 1s evidently inconclusive, as it was, in fact, uttered 
in a particular context, that is, when the Prophet É& was informed 
that the daughter of the Chosroe of Persia had taken charge of the 
affairs of that country. One should also note that the hadith in ques- 
tion only speaks of prosperity/success and does not, as such, impose 
a prohibition. Ibn Hazm has said, concerning this hadith, that it refers 
to only one position, namely that of the head of state, and it there- 
fore does not apply to other public offices (wilāyāt) to which women 
are generally eligible.*! Recent writers on Islamic principles of gov- 
emment have added that unlike earlier times, power in a modern 
state is diffused between its various organs under a set of checks and 
balances that have become a familiar feature of constitutional law in 
almost all Muslim countries.** The hadith at issue actually envisages 
one woman who wields total power over government affairs, which 

can no longer be the case. i s 

The question of whether there has, in fact, been ijma in reserving | O r EA Ó 3 ^s ; Uam ol D pan ola Kat 9 Og $a P 

the top leadership position for men only has been raised by one com- | E M t K Y A 

mentator, who states that almost everyone refers to ijma on this and lS y opt Sao get 9 KS CF K 9 

yet hardly anyone has questioned its real existence.*” It thus appears | 

that if there is ijmā on this, it is a presumptive ijmd' that may be | 

reflective of the realities of the medieval era, but not of the norma- | 

tive guidance of the Qur'àn and Sunnah. A presumptive ijmā* does 
not establish a binding hukm. The minority view, which is support- 

ed by a wide spectrum of modem scholarship, maintains that a 


Itmay be noted in passing that a group of the Kharijites, namely 
the Shuhaybiyyah, have held that women are eligible for the office 
ofthe head of state. The majority (jumhūr) have also held it per- 
misible, as a matter of necessity, for a woman to become Imam, if 
she assumes office by military force in order to prevent bloodshed. 

But this is tolerated as a caliphate of necessity, which may only last 

along as it has effective power at its disposal. 46 

The pro-equality view advocated by al-Tabari, Ibn Hazm and a 
number of modern scholars including Rashid Rida, Mahmūd Shaltüt 
and Muhammad Yūsuf Mūsā, maintains that women are eligible for 
public offices that partake of wilayah ‘ammah, with the exception, 
however, of the two top positions. The proponents of this view have 
quoted in support the following passages from the Qur’an: 


And women have rights similar to those that men have over them in a 
just manner. (al-Baqarah, 2:228) 


The implication of all this is clearly the equality of the sexes, and 
itsustains the conclusion therefore that the Qur'an rejects the inher- 
ent inferiority or superiority of one sex over the other. 


And the believers, men and women, are protectors of one another. They 


enjoin good and forbid evil, and keep up prayer and pay the zakah. 
(al-Tawbah, 9:71) 


Men and women are not only declared protectors (awliya’) of one 
another, but they partake equally in the conduct of hisbah, that is 
enjoining good and forbidding evil. The text here uses the word 
aW? which is a derivative of wilayah (to have authority, to 


befriend, to protect) in reference to both sexes, and this obviously 
woman is qualified to be a witness, a representative (wakil) in parlia- — | does not leave room for inequality on account of wilayah. Similarly, 
ment, and a judge, all of which partake of public authority (wilājah | — gemmentas a whole, that is, all its major branches, namely the 
āmmah). Hence the view that confined women’s participation in | 


lgidative, judicial, and executive, partakes of hisbah. If the 


public life to wildyah khāssah (private authority) was unwarranted.^ declares both men and women to be the custodians of hisbah, : 
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implies their equality in respect of participation in government gen- 
erally, including membership of representative assemblies. The advo- 
cates of this view have further cited in support the fact that the 


ofcourse, of most other rights also, and is not peculiar to this partic- 
uhr context, as these considerations could equally apply to men. The 
point is that arithmetical equality is not always desirable. Total egual- 


Prophet & received the pledge of allegiance (bay‘ah) from both men 
and women on at least two of three occasions, the first two of which 
are known as the First “Aqabah and the Second ‘Aqabah, and the 
third as Bay‘at al-Ridwan. This last of the three events is also con- 

firmed in the Qur’an (al-Mumtahina, 60:12) in a context where God 
Most High speaks approvingly of the advice that the daughter of the 
prophet Shu'ayb offered to her father (al-Qasas, 28:26). 

Reports also show that the Prophet Muhammad Žž consulted his 
wife, Umm Salamah, on a public issue and acted on her counsel on 
the day of Hudaybiyyah:*” It is also well-known from the relevant 
literature that a woman by the name of Umm Hāni” granted safe 
conduct (amān) to an unbeliever who had shown hostility toward 
‘Ali ibn Abi Talib, and hired him for a task, but when the Prophet 
heard of this, he said that her pledge would be honoured and said, 
‘We have hired the person whom you have hired, O Umm Hani'! ^ 
Furthermore, the Prophet's widow ‘A’ishah demanded punishment 
for the assassins of the slain Caliph Uthmān, and led a military con- 
tingent in the Battle of the Camel.” Women’s eligibility for public 

office is also endorsed by the fact that the Caliph ‘Umar ibn 
al-Khattab appointed a woman by the name of Shifa’ bint “Abd Allāh 

a the officer in charge of hisbah (market inspection) in Medina.” 

Evidence thus shows that women were not excluded from public 

life, and any restrictions that were subsequently imposed on them 

were partly due to circumstantial developments that did not com- 
mand normative and undisputed validity in the Shari ah. “There is no 
textual ruling in the Our'ān, or in the Sunnah of the Prophet, or in 
ijm£^, wrote 41-Īlī, ‘to deprive women of their political rights.*' 
Muhammad ‘Abduh has drawn attention to the Qur’anic declara- 
tion, quoted above, that women have rights similar to the obligations 
that they bear, and stated that this is a general norm that must regu- 
late the pattem of social relations and equality of rights not only in 
the family but also in public life and in participation in government. 
Equality must in tum be moderated, “Abduh adds, by considerations 
of propriety and justice.?? 
„ It may be concluded therefore that equality remains the overrid- 
ng principle and norm of the Shariah in gender-related matters, but 
remains in the meantime open to considerations of justice, public 


eres (maslahah) and the prevailing realities of society. This is true, 











iin respect of public office may not necessarily correspond with the 
ideals of maslahah and the proper allocation of tasks. Women may, 
for instance, still have a bigger role in the family, and men outside 
the home, and a certain situational disparity may well be considered 
tobein harmony with the realities of a given community and its pre— 
vailing circumstances. These are all acceptable so long as they do not 

conflict with the dictates of equality and justice. In the event of a 
conflict between ad hoc provision or circumstantial reality, and the 
asic norms of equality and justice, the latter must naturally prevail. 
To take a parochial view of equality and subjugate it to stipulations 
that compromise its basic concept is neither tenable nor necessarily 
khmic. This has happened in the past, and people have tried to read 
into equality a meaning that the word cannot sustain, or else tried to 
justify practical situations by giving them a veneer of normality by 
means of a tenuous interpretation of the text. 

Women enjoy full legal capacity in the Shari^ah in the areas of civil 
transactions and finance. They are thus qualified to conclude con- 
tracts and transactions, buy or sell property and dispose of it by means 
of gifts and bequests, provided, of course, that they are in possession 
of their normal legal capacity. This is a general rule and its basic 
wlidity is not affected by marriage. The husband of a married 
woman has no right to interfere with her property, nor is she 
required to obtain permission from him when dealing with her own 
asēts. She may appoint her husband as her representative (wakil), if 
se wishes and may terminate his representation as and when she 

pleases. | Een 

The wife’s freedom in regard to financial transactions is indicated 
inthe Quranic ayah declaring that ‘men are entitled to what they 
have earned and women are entitled to what they have earned 


UNIS’, 4:32). 
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The Qur’an also provides, in an address to the husband, that ‘it is 


not permissible for you to take back what : 
i dover (al-Baqarah, 2:229). you may have given them 
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Another āyah on the same subject states, "And give women their 
dower as a free gift. If they then wish to give you anything back of 
their own good pleasure, you may take it with pleasure’ (al-Nisi’, 
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The source evidence thus speaks affirmatively of the basic liberty of 
mamed women to do as they please with what belongs to them, 
independently of their husbands. Islamic law also applies the regime 
of the separation of property between spouses, unless they wish to 
opt for joint ownership of assets. 

Pursuit of knowledge and education is a right that Islam recognis- 
es for men and women alike, both in regard to religious and secular 
knowledge. It is correct to identify education as a right of both men 
and women, but it is actually even more than that: it is a require- 
ment, indeed, an obligation, founded in the clear terms of the hadith 
declaring that the ‘pursuit of knowledge is a duty of every Muslim"? 
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‘Every Muslim’ includes women, of course. Another version of the 
same hadith actually continues with the words ‘man and women.’ 
The Prophet's widow, “A’ishah, is widely acclaimed as a leading 
scholar among the Companions, and features prominently in schol- 
amhip because of her knowledge of the Qur'an and hadith. The 
Prophet & also employed a woman, Shifa’ al-"Adawiyyah, to teach 
his other wife, Hafsah, basic literacy and writing. Ibn Hazm has 
rightly observed that Islam imposes a number of religious duties, such 
as the daily prayers, fasting, the pilgrimage of Hajj and so forth, 
which necessitate a certain degree of knowledge of the essentials of 
the faith, Everyone is therefore expected to have a basic knowledge 
of the halal and haram. There is no difference at all in this regard 
between men and women, who are equally entitled to, and indeed 
under an obligation to, seek knowledge.** 
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IV. Towards an Egalitarian Regime of Family Law 


In the area of matrimonial law, the rules of figh pertaining especially 
to polygamy and divorce, as developed by the various madhahib, have 
come under scrutiny in modern times. Legislative reforms that have 
been introduced in many countries since the early decades of the 
twentieth century have brought about changes in the equality of 
spouses. With regard to women’s eligibility to conclude their own 
marriage contracts, it may be noted that this has clearly been recog- 
nised by the Hanafi school. The other leading schools of Islamic law 
require the consent of a woman's guardian (wali) to validate the mar- 
rage contract of even an adult woman. The fuqaha' have had their 
reasons for this, but these rules are the product mainly of figh on 
which evidence in the sources is open to interpretation. This is why 
the madhahib have interpreted the source materials differently. 
Modern law reform on this subject is generally in line with the 
Hanafi position, and recognises the right of an adult female to con- 
clude her own marriage contract. Women are entitled, according to 
all the leading schools of Islamic law, to the custody and guardian- 
ship of young children, and they are also entitled to seek judicial 
divorce in circumstances that are specified in the law, such as a 
husband’s insanity, incurable disease, failure to maintain, and cruelty. 
The fiqh rules also provide for divorce by mutual consent (mubarat), 
and divorce in which the wife initiates the divorce proceedings 
(Le. khu), and also delegated divorce (falaq al-tafwid) in which 
the husband delegates his power of unilateral talaq to the wife, which 
she may exercise at her own initiative. The husband is regarded as 
the head of the household, who is responsible for supporting his 
immediate family. The basic outlook of Islam on divorce is embod- 
ied in the hadith which identified it as 'the worse of all permissible 
things in the eyes of God”.”* Yet the spirit of this teaching was not 
observed in the early days of Islam, as we know that the Caliph 
‘Umar ibn al-Khattab tightened the rules of divorce because of 
frequent abuse of them. The same concern has more recently been 
the motivating factor behind legal reforms which either restricted 
or totally removed the husband's unilateral power of falaq. As a result 
of these reforms, divorce has generally become a judicial matter - 
determined by a court of justice, and no longer by the unilateral will | 


of the husband. 3 
The Syrian Law of Personal Status 1953 was the first in a seri 


Middle Eastern legal codes which introduced important r 







Eguality (Musāwāt) 27 


miny introduced in the latter part of the twentieth century were 


concerned with polygamy, which has become, like divorce, depend- 
ent on a judicial order. The intending polygamist is consequently 
required to fulfil a number of conditions and satisfy the court as to 
his personal and financial capabilities before a decree can be granted 
in his vour. Such conditions include the infertility of the existing 
wie, attainment of ‘a lawful benefit’, the just character of the hus- 
land and his financial ability to maintain a second wife. Some coun- 
mes have also stipulated the consent of the existing wife to the pro- 
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the Shari ah laws of marriage and divorce. In its preamble on the sec. 
tion on divorce, this law stated that ‘the true purposes and conditions 
of divorce in Islam have sadly been misconstrued and perverted by 
the jurists of the past, whose doctrine has led to a lack of security in 
married life’, and that their exercise of excessive care in order to 
avoid any breaking the law had often produced the opposite results, 
In this situation, the proper policy was to ‘open the door of mercy’ 
from the provisions of the Shari‘ah itself, to ‘return to the origins of 


the law of divorce in Islam and adopt from outside the four [Sunni] 
schools provisions which will be conducive to public welfare’. The 
actual reforms of divorce law that were introduced in Syrian legisla- 
tion were not as ambitious as might have been expected. But it was 
nevertheless an important impetus for the reform that followed in 
other countries in the Middle East and Asia.”* The Tunisian Law of 
Personal Status 1959 went as far as to abolish all forms of extra-judi- 
cial divorce, whether by falaq or by mutual agreement of the spous- 
es, by enacting that ‘any divorce outside the court of law is devoid 
of legal effect’ (art. 30). In support of this major innovation, Tunisian 
Jurists attempted a novel interpretation of the Our'ānic passages on 
the subject (i.e. al-Baqarah, 2:229 and al-Nisa’, 4:35), especially that 
which validate khul divorce at the initiative of the wife (i.e. al-Nisa’, 
435), Without entering into details, this ayah provides: ‘If you fear 
discord between the spouses, appoint an arbitrator [hakam] from his 


side, and one from hers.’ 
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The Tunisian jurists reasoned that the very nature of divorce is 
such that it must be preceded by some degree of discord, yet in most 
cases no opportunity has been provided for arbitration. The obvious 
solution to this was to provide that no divorce would be effective 
except by the consent of court. The Qur'anic provisions above were 

also utilised, on a more limited scale, by Egyptian law (No. 25) of 

1929, and later in 1967 by the Supreme Court of Pakistan. In 

Khurshid Bibi v. Muhammad Amin?! the Supreme Court of Pakistan 

reinterpreted the relevant Ourānic passages and concluded that the 

Court had authority to enforce khul even against the will of the hus- 


d whenever the judge apprehended that a harmonious married 


“ute as envisaged by the Qur'àn would not be possible. 


The second of the two-pronged legislative reforms that were 


posed marriage, which must be given before the court.”* At the one 
extreme of the reformist legislation on polygamy stands the Tunisian 
law of 1957, which tersely states that ‘polygamy is prohibited’. At 
the other is the Moroccan Law of 1958 which stipulates that ‘if any 
injustice is to be feared between co-wives, polygamy is not permit- 
td. Syria, Iraq, Pakistan and Malaysia have adopted the middle 
couse by making polygamy subject to court permission, which is 
ganted only when certain conditions, as noted above, are satisfied. 


These reforms are also based on a novel interpretation of the 
', 4:3 and 129) which per- 


Quranic verses of polygamy (i.e. al-Nisa’, 
mit polygamy but stipulate at the same time that ‘if you fear that you 


annot be just, then marry only one’ (al-Nisa’, 4:3). 
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lt is then declared that ‘you cannot do justice between co-wives, 
even though you wish it’ (al-Nisa’, 4:129). 


Modern reformers have argued that since the fear of injustice is 
bound to be present in almost all cases of polygamy, the Qur’an has 
in effect closed the door on it, which either means a total ban, or the 
imposition of heavy restrictions on it. They have thus given the 
Rurānic provisions on polygamy the force of law, contrary to the 
traditional approach, which considers these verses as mere moral 
exhortations addressed to the good conscience of the husband.5? 
Broadly speaking, the Qur'ànic provisions on marriage and divorce 
consist of proclamations that leave scope for interpretation. It is, in 
het Words, possible to take a restrictive approach, as was taken by 
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juve in fact quoted them in support of inequality, but those who 
fave done so tend to adopt a somewhat atomistic approach by read- 
ing the various passages of the text in isolation. These interpreters 
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the ‘ulama’ of the past, or an egalitarian approach that seeks to estab- 
lish a balance between the rights and obligations of the spouses. The 
latter approach has to a large extent been taken in the reformist legis- 


lation of the twentieth century in Muslim countries. Many prominent 
‘ulamā” in recent times, including Muhammad ‘Abduh, Sayyid Qutb, 
Mustafa al-Maraghi and Mahmüd Shaltūt have advocated the bal- 

anced approach, and advised a departure from the exceedingly restric- 

tive attitudes that were generally adopted in the past. 9? 

I venture to conclude this discussion by repeating a remark that I 
made in 1984, when I published an article on ‘Divorce and Women’s 
Rights’, where I stated that ‘Islamic law must grow abreast of the 
needs of Muslim society and be responsive to its problems. To 
achieve this is far more meaningful than conformity to the tradition- 
al demand for unquestioning loyalty to the authorities of the past’.®! 


V. The Status of Non-Muslims 


Broadly speaking, the Shariah applies equally to both Muslim and 
non-Muslim citizens in the sphere of public law and secular affairs, 
but non-Muslims are free to follow their own laws and traditions in 
religious and customary matters that may be said to be closely asso- 
ciated with religion, such as marriage and divorce. 

Muslim jurists have drawn a distinction between two categories of 
non-Muslims, namely non-Muslims who are permanent residents of 
Muslim-dominated territory, known as dhimmis (also al-muwatiniin), 
and aliens who are granted safe conduct (i.e. aman) and reside there 
temporarily for a particular purpose, known as musta’min. This dis- 
cussion is concerned mainly with the first category. As for the mus- 

lī, it may be stated briefly that during their stay in Muslim ter- 

ritories, they too are entitled to safe conduct and the protection of 

their lives and properties in the same way as the muwātinūn. Whereas 

the latter are required to pay the poll-tax (jizyah), the musta’min are 
exempt from jizyah for an initial period of four months, and accord- 
ing to some, one year. Should they remain for a longer period, they 
too have to pay the poll-tax, and they are entitled to become 
mnuwitinin if they plan to become permanent residents.9? 

Before examining the detailed evidence relating to the status of 
non-Muslims, a word needs to be said concerning the manner in 
Ms this evidence is treated. For there are passages in the Qur'àn 

an be quoted in support of both equality and inequality. Many 






juve divided the world into the so-called abode of Islam and the 

abode of war (dar al-Islam, dar al-harb) and see the doctrine of jihad 

(truggle) as an institutionalised expression of Islam's hostile attitude 
toward non-Muslims. Then there are those who base their conclu- 
sons on the balance of evidence in the Qur'an, and are consequent- 
lyable to advocate a different perspective, which is incidentally crit- 
icd of the method that is applied by the first group. 

There is general agreement among Muslim scholars that Islam 
recognises equality in the essential dignity of human beings, but there 
disagreement about whether Islam guarantees equality before the 
hw to all alike. Mutawalli has thus observed that complete equality 
before the law is not the norm in the Shari‘ah. Despite the variable 
meanings of equality in different periods of history and in different 
cultural settings, if one takes equality before the law in the sense in 
which it now features in the constitutions of many Muslim countries, 
itevidently does not admit of any discrimination between citizens on 
acount of religion, nor does it accept slavery, or the superiority of - 
men over women. Mutawalli has thus recorded one of the two 
opposing views outlined above that the Shari‘ah recognises these dis- 
tnctions. The legal status of dhimmis and non-Muslims is not equal 
to that of Muslim citizens, slavery is permitted, and women do not 
enjoy equal rights. This last point has been further elaborated by him 
in that the Shariah permits a Muslim male to marry a Jewish or 
Christian woman, but the as of a Muslim woman to a 
non-Muslim man is not permitted.» 

Two Quranic ayat have been quoted by the advocates of this 
view, which are as follow: 


Youare the best community evolved for mankind, enjoining what is right, 

forbidding what is wrong and you believe in God. If only the People 
of the Scripture had believed, it would have been better for them. Some 
ofthem are believers but most of them are transgressors. (Al “Imran, 3:110) 
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Fight those who believe neither in God nor the Last Day nor forbid that 

which God and His Messenger have forbidden, nor acknowledge the 

religion of truth [even if they are] of the People of the Book until they 

pay the tribute [ jizyah] and pay it in subjugation. (al-Tawbah, 9:29) 


spective on these issues often in contrast to the rulings of the lead- 
ing schools of figh. These are summarised in the following pages. 
The discussion begins with a review of the basic evidence on the 


all al-dhimma. 
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Two basic conclusions have been drawn from these passages. First, 
Muslims are superior to members of all other religious groups, as 
they are designated ‘the best community.’ Second, Christians and 
Jews who have not accepted Islam should be conquered, brought 
down and subjected to the payment of the tribute (jizyah).** The 
advocates of this view have also made reference to another dyah, 
which addresses the Muslims as follows: 


V.I. A Review of the Source Evidence 


This section reviews the source evidence in support of equality for 
non-Muslim residents of territories under Muslim domination. 
These are known as dhimmis, or covenanted people, simply because 
the Muslim authorities have committed themselves to their protec- 
ton against hostility and abuse. The evidence in favour of equality 
inthe Qur'an, the Sunnah and the precedent of the Rightly-Guided 
Caliphs that features prominently in the works of Muslim jurists 


includes three passages in the Qur’an and three hadith, which are as 
follows: 


Surely those who believe, and those who are Jews, and the Christians and 
the Sabians, whoever believes in God and the Last Day and does good, 
they have their reward with their Lord, and there is no fear for them, nor 
shall they grieve. (al-Baqarah, 2:62) 


O you who believe, take not the Jews and the Christians for friends and 
protectors. They are but friends and protectors to each other. He among 
you who tums to them for friendship is [one] of them. (aI-Mā'idah, 5:51) 
— eld cjua, > E Lado aT JN Gef L 
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This is basically the sum-total of the evidence that is quoted in sup- 
port of Muslim/non-Muslim inequality. The evidence in the Sunnah 
is, on the whole, supportive of general equality and contains little 
that can be quoted to support the opposite argument. 

The second view, which maintains that Islam is fundamentally 
egalitarian, looks at the preponderance of evidence in the sources, 
and maintains that some of the instances of inequality between 
Muslims and non-Muslims, and also between men and women, are 
justified, and do not therefore alter the basic position of general 
equality between them. 

Several passages in the Our'ān and numerous hadith have been 
quoted by the advocates of this view. Many prominent scholars of 

"Cent times, including Abū Zahrah, Mahmūd Shaltūt, Oaradāwī 


and Mahmassini have also tesponded and developed a fresh per- 
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This is clearly a far-reaching proclamation on equality that draws a 
paallel between Muslims and followers of other revealed scriptures, 
the Jews, Christians and Sabians, in terms of reward for good deeds 
and faith in God. It is the conduct itself, in other words, that is the 
trterion of judgment and reward, regardless of which of the revealed 
religions is being followed. Virtue and moral rectitude are thus seen 
athe criteria for excellence on a wider level, that is, within or out- 
‘ide of Islam specifically. The next Quranic ayah quoted below 
= to social interaction and friendship between Muslims, Jews and 
stians: 


This day fall] things good and pure are made lawful to you. The food of 
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the People of the Book is lawful to you and your food is lawful to them. 
And so are the chaste from among the believing women and the chaste 
women from among those who have been given the Scriptures before 
you. (al-Ma’idah, 5:5) 
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The text here permits beneficial exchange, hospitality and inter- 
marriage between Muslims, Jews and Christians. The Ourān, in 
other words, encourages good relations and friendship with people 
of other faiths. Of the enjoyments of life and worldly benefits, every- 
thing that is lawful for Muslims is also lawful for the followers of 
other faiths. There is an even more explicit reference to this in 
another Qur’anic ayah, which is as follows: 


God forbids you not to be good and just to those who have not fought 
you over your religion, nor have they evicted you from your homeland. 
For God loves those who are just. (al-Mumtahinah, 60:8) 
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Provided there is no hostility and abuse between Muslims and 
their fellow non-Muslim citizens, they should be fair and good to 
one another. Equal treatment thus becomes a necessary component 
of being fair and good to the non-Muslims. For it is unlikely that one 
could be ‘good and just’ to others and at the same time apply a 
regime of discrimination against them. 

The following hadith are also quoted in support of the equality of 
the rights and obligations of non-Muslim citizens: 


oim the same rights as we do and the same obligations as we 
Yo. 
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Beware that I myself shall be the opponent, on the Day of Judgment, of 
anyone who is unjust to a covenanted person, or burdens him with 
something he cannot bear, or takes something from him, or makes him 
suffer a loss without his valid consent.*% 
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Whoever annoys a dhimmi, I shall be a litigant against him on the Day of 
Judgment.°7 
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According to another report, the Prophet Žž said: ‘I. am the bear- 
erofa trust to impose just retaliation in favour of the dhimmis’. With 
these words, as reported by "Abd al-Rahmān al-Baylamānī, the 
Prophet £$ ordered the execution of a Muslim who had murdered a 
dimmi. There are additional hadith that reiterate the same theme, 
wherein the Prophet # has recommended fair dealing with and 
kindness to non-Muslims. 

The Caliph ‘Umar ibn al-Khattab is also reported to have 
advised his successors to fulfil their covenant and be good to the 
dhimmis, to defend them against aggression and not to cause them 
hardship. The Caliph ‘Ali is similarly quoted to have said concern- 
ing the dhimmis that ‘they only entered the covenant so that their 
lives and properties would be [protected] like our lives and prop- 


erties. 


VIL The Figh Discourse on Dhimmis 


This discussion briefly reviews the juristic views of the madhahib on 
isues such as just retaliation (gisās) in cases of homicide when the vic- 
tim is a non-Muslim, and the testimony of non-Muslims before the 
Sariah Court. Other questions to be discussed are whether 
ton-Muslim citizens enjoy equal rights to participation in government 
offices, and also whether they enjoy equality in economic and : 
cal matters. The figh discourse on non-Muslim citizens also 

tir personal matters such as marriage, divorce and inheritan 
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Reference 15 also made in this connection, to another hadith that is 
inconclusive but is still quoted, which reads that ‘the blood of one 


Muslim is equal to that of another’ 
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In the areas of crime and punishment, including just retaliation 
(gisās), blood money (diyyah) in unintentional homicide, or diyyah 
for personal injuries, the most preferred (arjah) position is that the 
Shariah does not differentiate between Muslim and non-Muslim 
citizens of the Islamic state. Thus it is held that the Qur’anic text 
on just retaliation, which explicitly proclaims ‘life for life’ (al-nafa 


bi'l-nafs) as its basic formula (al-Ma'idah, 5:45), applies equally to 
all. This position is endorsed in another ayah declaring that ‘retali- 
ation has been prescribed for you in all cases of murder’ 


(al-Baqarah, 2:178). 


The reference is again to the crime itself, without any consideration 
of the religious following of its perpetrator. This is endorsed further 
ina hadith which simply declares that ‘[all] intentional crime calls for 
retaliation—al-‘amdu qawad'. These are all general (amm) rulings 
and worded so as to apply equally to all the cases to which they 
could apply. A Muslim who deliberately kills a non-Muslim and 
vice versa will generally be liable to just retaliation. This is the 
Hanafi position, which also finds support in the practical Sunnah of 
the Prophet &. Quoted also in support of this position is the prece- 
dent of the Caliphs “Ali ibn Abi Talib and “Umar ibn "Abd al-‘Aziz, 
who are reported to have approved of retaliation in cases involving 
the murder of dhimmis by Muslims.”° It is thus reported that when 
the Prophet approved of retaliation against a Muslim for killing a 
dhimmi, he said, ‘Iam committed, more than anyone else, to fulfill- 


ing my covenant.’ 
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The Caliph “Ali also made the statement that ‘we give them what 
they give us, for their blood is like our blood and their diyyah [blood 
money] is like our diyyalr 7? 

The majority of jurists in the leading schools have, however, held 
i i deum. may not be killed for killing a dhimmi, and have 
Msn PUR of this view to a hadith where it is stated that ‘a 

ed for killing an unbeliever’ 73 
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implying therefore that the blood of a non-Muslim is not of the same 
value. The proponents of this view have also quoted, inconclusively 
once again, the Qur'anic ayah that ‘the companions of Fire are not 
equal of the companions of Paradise’ (al-Hashr, 59:20) 
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ad have drawn the conclusion therefore that the two are not 
equal. 

The third view on the subject, which is held by Imam Malik and 
the Shiah Imāmiyyah, has it that a Muslim is retaliated for killing a 
dimmi if the killing is with the purpose of taking his property and in 
ases where the killer is a habitual criminal. This view also refers to 
cases that were accordingly disposed in this way during the time of 
the Caliphs ‘Umar and Uthmān, but many have disputed the accu- 
ncy and details of the reports concerning them.”* 

Of the three views discussed above, the Hanafi ruling tends to 
lave greater harmony with Our'ānic provisions on justice, and 
specially the āyah that provides that ‘God does not forbid you from 
being good and just to those who have not waged war against you 
over your religion’ (al-Mumtahinah, 60:8). 
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To be just to the followers of other faiths must mean giving them 
equal rights and protection in all respects. This is also the essence of 
the covenant (dhimmah) that the Muslim state has offered them, and 
the Prophet clearly entitled them to equal rights. As for the hadith 
tat'a Muslim is not killed for killing a kāfir, Imam Abū Hanifah h: 
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interpreted this by saying that ‘kafir here means a harbi, that is, the 
belligerent non-Muslim who is not protected under the covenant of 


dhimmah.” 


The jurists have also differed on the diyyah (blood money) of a 
dhimmi in unintentional homicide (gatl al-khata’), which is payable to 
the next of kin of the deceased. There are three views on this, one 


of which is that the diyyah of a dhimmi is half that of a Muslim. This 
is the view of Imam Malik and the Caliph “Umar ibn "Abd al-"Azīz. 
This view is apparently based on a hadith on the authority of one 
‘Amr ibn Shu'ayb, who reported from his father, and from his 
father's father, that the Prophet & said, ‘The diyyah of an unbeliev- 
er is half that of the Muslim.’7° 
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The second view quantifies the diyyah of a dhimmi at one third that 
of a Muslim. This view, held by Imam Shafi‘, is attributed to the 
Caliphs ‘Umar and Uthmān and a number of ‘ulama’ among the fol- 
lowers (tabi‘fin). The third view has it that the diyyah of a Muslim 
and non-Muslim is the same, and this is held by Imam Aba Hanifah 
and Sufyān al-Thawri, and is also attributed to the Caliphs ‘Umar, 
"Uthmàn and a number of scholars among the tābitūn. Ibn Rushd, 
who has recorded these views, considers the Hanafi position to be 
preferable, and he cites the following Our'ānic ayah in support: ‘If 
the deceased is from people with whom you have a covenant, then 
compensation (diyyal] is to be paid to his family and a believing slave 
is to be freed. (al-Nisa’, 4:92). 
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This ruling applies equally to Muslims and to those who are in a 
treaty of alliance with them. Abü Hanifah has also referred to a hadith 
in its support, related on the authority of al-Zuhri, in which the 


Prophet said that ‘the diyyah of a Jew, a Christian and every dhimmi 
is like the diyyah of a Muslim.’ 
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Thisisalso said to have been the practice of the four Rightly-Guided 
Caliphs until the first Umayyad Caliph Mu'āwiyah, who began to 
py half to the public treasury (bayt al-mal) and the other half to the 
relatives of the deceased. Then the Caliph ‘Umar ibn "Abd al-*Aziz 
pased judgment in favour of the reduced diyyah, but he stopped 
payment to the public treasury and only made one-half of the diyyah 
ofa non-Muslim payable to the heirs of the deceased.”” Thus it can 
be seen that the quantitative change in the diyyah of non-Muslims 
represents a Jater development that does not find clear support in the 
sources. 
Commenting on the different views of the madhahib on this 
iue, the late Shaykh of al-Azhar, Mahmüd Shaltūt, has drawn 
attention to the basic principle of the Shari‘ah that endorses the 
equality of all people in respect of the right to life. No one’s blood 
ismore precious than anyone else's, and the law does not recognise 
any distinction between people in this regard. Shaltūt adds that dif- 
ferences of opinion among jurists are known to exist on the subject 
of diyyah and retaliation (gisās), not only with reference to 
non-Muslims but also with regard to certain other categories of 
individuals, such as father and son, master and slave, and even men 
and women. But these are, as he put it, ‘matters of personal under- 
sanding concerning only the fuqaha’ who have expressed the views 
inquestion and not necessarily a statement of the general principles 
of the Shari‘ah’.’* Shaltūt further comments that the fuqaha’ may 
lave deduced these exceptional rules by bearing in mind the pre- 
wailing circumstances of their times. They are often in agreement 
on basic principles but tend to vary in other respects: with refer- 
ence to the same subjects, that is, blood-money and retaliation, it 
may be noted that the fuqaha? are all in agreement on the criminal 
responsibility of the perpetrator in crimes of violence, regardless of 
the religion of the victim, but they differ in their approach to the 
determination of punishment. 
‘Awdah has looked into some of these scholastic differences 
and reached the conclusion that the Hanafi position, which 
subscribes to equality among individuals regardless of their religion, 
is more acceptable to and bears more harmony with the applied 
lw of the present-day in Muslim countries, and is therefore gener- 
ily considered to be preferable. Mawdūdī has in turn drawn atten- - 
tion to the point that the Shari‘ah does not differentiate, in regard to 
te application of penalties, especially the prescribed (hudiid) p 
"5 between Muslims and non-Muslims, and these penaltic 
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applied equally to all. Whether one talks of the punishment for ady 
tery, or theft, or slanderous accusation, etc., no distinction is Made 
on the grounds of the religious affiliation of the perpetrator. Thi 
should also be the case in regard to retaliation and diyyah.® 
As for the question of equality before courts of justice, the ey. 

dence in the Sunnah and the early precedent of the Rightly-Guide 
Caliphs is supportive of the equality of non-Muslims, and there js m 
disagreement on this. The Prophet & has emphasised in more thy 
one hadith the equal rights of litigants to a fair hearing and trial. Thy 
according to one hadith, the Prophet & said to "Alī ibn Abi Tali 
on the latter’s departure as judge to the Yemen, "When the litigans 
appear before you, do not decide for one until you hear the other. 
is more likely that by doing so, the reasons for a judgment wil 
become clear to you.'*! 
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In a widely known incident involving the two leading 
Companions, “Umar ibn al-Khattāb and "Alī ibn Abi Talib, its 
reported that the latter had a dispute with a Jew whom he took to 
court where ‘Umar ibn al-Khattab was presiding. “Umar addressed 
the Jew by his name but called “Ali, out of respect, by his appell- 
tion Aba al-Hasan. This invoked ‘Ali's displeasure, and when 
‘Umar asked "Alī whether he was unhappy because he had to 
attend the court with a Jew, ‘Ali replied that on the contrary he wa 
unhappy because “Umar had not accorded equal treatment since 
there was a discrepancy in the tone of the address and the choice 
of the litigants’ titles used. ‘Umar is reported to have accepted the 
explanation and was appreciative of it.*” This incident was the 
beginning of a series of reform measures that the Caliph “Uma 
took regarding court procedure. The Caliph later issued a letter to 
his judges in which he laid special emphasis on the equal treatment 
of litigants before the court. This renowned letter of ‘Umar con- 
tained the following exhortation: 





Treat the people equally in your presence, in your judgment, and in the 
Way you speak to them, so that the strong does not entertain the thought 


of your being partial, and nor does the 


1 weak despair in your sense of 
commitment to justice.83 


| 
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The Shariah protects the property of non-Muslim citizens and 
defends them against unfair treatment and discrimination. It is 
reported in this connection that during the time of the Caliph 
Umar, a poor non-Muslim woman refused to sell her house to the 
local governor who had taken it in order to enlarge a mosque. She 
complained to the Caliph, who then ordered the house to be 
retuned to her, and he also reprimanded the governor for putting 
her under pressure.** 

In the area of adjudication and the testimony of witnesses, the 
Sarah court jurisdiction in civil litigation does not extend to dis- 
putes in which both parties are non-Muslim, unless the parties them- 
selves make a request for it. But when one of the disputing parties is 
a Muslim, the case falls under the Shari^ah court jurisdiction. This is, 
however, not the position in criminal prosecution, as in principle 
criminal law applies equally to all the parties involved. The only 
exception here is with regard to offences of a religious type, such as 
wine-drinking and apostasy, which only apply to Muslims and pre- 
dude non-Muslim citizens altogether.? 

Muslim jurists have recorded certain restrictions in regard to the 
admissibility of non-Muslims as witnesses in a court of Shari‘ah. As 
a general rule, non-Muslim citizens are admissible as witnesses with- 
out restriction in the cases of other non-Muslims. Their testimony 
is also generally admissible in disputes concerning acts and transac- 
tions in which they usually participate and interact freely with their 
partners and clients, Muslim or non-Muslim. In certain other dis- 
putes, such as those concerning marriage and divorce, religious 
offences and matters of Muslim worship, the testimony of 
non-Muslims is not admissible in disputes involving Muslims.*% The 
tuling here is based on the analysis that a difference of religion is 
grounds for doubt. According to a general rule of the law of evi- 
dence concerning the enforcement of penalties, the charge must be 
proved beyond doubt, and this is why the testimony of 
non-Muslims is precluded. 

The rules of inheritance are generally based on equality, although 
not necessarily on amicability or friendship. A difference of religion 
isa bar to inheritance, which means that neither side is entitled to — 
inherit from relatives if they belong to different religions. Thus a 
non-Muslim does not inherit from a Muslim relative, or 
vera. [t is permissible, however, according to the Hanafis a 
to make a bequest in favour of a non-Muslim, a ruling tha 


some extent be used to remedy the difficult situation of disi 
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tance between relatives who subscribe to different religions. 
Non-Muslim citizens of the Islamic state are, however, free to prac- 
tice their own laws and customs in the areas of marriage, divorce, 
inheritance, bequests, religious rituals and customary matters. This 
also includes non-Muslim practices that may conflict with the 
Shari ah such as in the case of wine-drinking or the consumption of 
pork. Non-Muslims are free to follow their own rules on these mat- 
ters provided they do not promote them among Muslims. 
Non-Muslim citizens also enjoy total equality in areas of trade and 


non-Muslims as witnesses in the Shari‘ah courts.?? There is general 
consensus, however, that a non-Muslim may not become the head 
of state of a Muslim land. 

Yet there is some support for the view that a non-Muslim may 
adjudicate disputes among Muslims. Since the testimony of a 
non-Muslim concerning a Muslim is admissible in civil/non= 
religious matters, and since eligibility for judgeship is analogous, 
according to the Hanafis, to eligibility as a witness, it follows that 
non-Muslims may be appointed as judges regardless of the religious 


transactions, as well as ownership of property, and are free to take 

part in other economic and industrial activities, or interact as part- 
ners and associates with their fellow Muslims without restriction. 
They may reside in any locality they wish and conduct their cus- 
tomary, religious and cultural affairs as they wish. 

Muslim jurists are generally in agreement that Muslims may accept 
and extend hospitality to non-Muslims, and nurture good neigh- 
bourly relations with them. As noted previously, the Qur’an clearly 
permits Muslims to eat food prepared by non-Muslims, including 
meat that is slaughtered by Jews and Christians, and in this way con- 
tribute to an atmosphere of friendship and amicable social relations 
with them.** 

With regard to employment to government offices, there is 
historical precedent to show that non-Muslim citizens were 
employed in government posts during the time of the Rightly- 
Guided Caliphs, and in later periods to ministerial positions, 
as army commanders and chiefs of religious schools.*? Al-Mawardi 
translated that precedent into a specific formula that the dhimmis 

may be appointed to a ministerial portfolio (i.e. wazīr al-tanfīdh) 
but not to the post of prime minister (wazir al-tafwid), and they are 

not included in the ahl al-hall wa'l-"agd, or those who loosen and 

bind, that is, the electoral college of elders who nominate the 
prospective Imam. This is because, according to Māwardī, the 
prime minister enjoys wide political powers over governors, the 
army and the treasury." Historical evidence shows that non- 
Muslims were employed in large numbers and in high government 
positions under the Umayyads and the Abbasids, and they are 
known to have become paurigatatly influential due to their eco- 
nomic power and wealth." Juristic manuals further specify that the 
dhimmis may be appointed as judges, but only when their jurisdic- 
tion is confined to their own community. This rule is an extension 
of the same restrictions imposed on the admissibility of 





afilation of litigants. This analysis seems to have persuaded the com- 
mittee of Turkish ‘ulama’ who drafted the Meelle, as there is no ref- 
erence to the religious affiliation of the judge in its relevant articles 
on this subject. Article 1794, which spells out the qualifications of 
the judge, mainly specifies erudition in the Shari‘ah and the applied 
hw of the land, but does not stipulate that the judge must be a 
Muslim. This is also the case in the provision of the Mejelle (art. 

1705) pertaining to testimony. Witnesses must accordingly be 
upright individuals of good record and Reputation, but there is no 
stipulation that they must also be Muslims.?? 

With regard to taxation, non-Muslim citizens are liable to 
pay a poll-tax (jizyah), which is at about the same rate as that 
of zakah, but since zakāh is a religious duty in Islam, and one 
ofthe five pillars of the faith, non-Muslims are not required to pay 
it. Jizyah is not a substitute for zakah either; it is a contribution to 
the costs of protection and security that the state incurs. 
Non-Muslim citizens are, on the other hand, exempted from mil- 
itary service as this too is a religious duty that tends to partake of 
jihad. But if non-Muslim citizens themselves wish to serve in the 
amy, they may do so, in which case they will be exempted from 
the payment of jizyah. In the event where an Islamic state fails to 
defend its non-Muslim citizens against aggression, it must return 
the jizyah taken from them.?* Only those who are capable of pay- 
ing are required to pay the jizyah, and this has meant that the sick 

and disabled, the elderly, children, women and monks are not 
tequired to pay.” 

There is evidence, on the other hand, to suggest that the dhimmois 
ite entitled to equal support from the funds of the bayt al-mal which 
may include revenues from zakah. The precedent of the Caliph 
‘Umar, who entitled the Jews to assistance from bayt al-mal, is o 
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the recipient of zakah as the ‘poor and the needy’ (al- Tawbah, 9:60) 


without any reference to their religious affiliation.” 


It may be said in conclusion that due to drastic changes in cir- 
cumstances, and the fact that taxation and military service laws are 
today applied equally to all citizens, there remains no basis for the 
imposition of jizyah as a separate tax on non-Muslim citizens. To 
take a technical approach to the imposition of jizyah in disregard of 
the prevailing circumstances may well amount to injustice, which the 


Qur'an has clearly proscribed. 
And lastly, it is interesting to note al-Qaradawi's observation 

that there is basically no objection to the elimination of the 
zakah-jizyah duality and making the zakah equally applicable to 
both Muslim and non-Muslim citizens alike. The latter will pay it, 
not as a religious duty but as a special welfare tax that applied 

equally to all, provided that those in authority, that is, the ‘alu 
al-amr, deemed this appropriate. For the Muslims, zakah will, of 
course, remain a religious duty. But a uniform application of zakah 
in this way will have the advantage, in addition to meeting the 
objectives of equality, of easier administration of tax.” 


VI. A Survey of Modern Opinion 


In addition to the views of Mahmüd Shaltūt and Yüsuf 
al-Oaradāwī that were previously cited on retaliation and jizyah 
respectively, many prominent Muslim scholars and “ulama’ have in 
recent decades supported the egalitarian interpretation of the 
Shariah in regard to the treatment of non-Muslim citizens. These 
views merit attention as they are refreshingly different and partake 
of sound ijtihād, often attempted with the purpose of bridging the 
gap between the changed conditions of society and the basic tenets 
of the Shariah on the issues concerned. These views may be sum- 
marised as follows. 
Ina reference to the Quranic āyah: O mankind! Surely We have 
created you from a male and a female, and made you tribes and 
nations that you may know each other. Surely the noblest of you in 
the eyes of God is the most pious among you' (al-Hujurāt, 49:13), 
Abü Zahrah has highlighted the egalitarian spirit of this Qur'ànic 
declaration and observed that this verse has laid down the foundation 
of the equality of all citizens before the law without discrimination 
on the basis of wealth colour, race or religion. The only criterion of 
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superiority that Islam accepts is moral excellence (tagwā) and right- 
eous conduct. 8 

Referring to the same ayah (i.e. 49:13) Maķhmūd Shaltūt has 
observed that ‘Islam has declared mankind a single unity and a 
requirement of that unity is the equality of all human beings in 
respect of their rights and obligations, which is also the only way for 
the establishment of justice. Justice, being the overriding objective of 
lm, cannot be achieved without equality.’?? 
Further stressing the normative value of justice and the promi- 
nence it has been given in the Qur’an (there are about twenty-eight 
iyitin the Qur'àn on justice— adl and qist), 1°? Rashid al-Ghannushi 
observed that ‘Islam did not command justice only for Muslims but 
for mankind generally, and this is perfectly clear in the Qur'an, 
where justice is an obligation that must be observed even when one 
sdealing with one’s enemy.’!°! 

Mahmassani has similarly observed that ‘the brotherhood of man 
sone of the fundamental postulates of Islam, which contemplates 
the whole of mankind as a single great nation—ummah kabīrah 
wihidah’.'°? In support of this statement Mahmassani elaborates that 
lam subscribes to monotheism (tawhid) and through it to the real- 
ition of the unity of the human race. Muhammad's & mission was 
fr humanity as a whole, which is borne out by numerous affirma- 
tions in the Qur'an, such as ‘we did not send you save as a bringer 
of good tidings and a warner to mankind (Saba, 34:28; two other 
iit cited are al-Shūrā, 42:15 and Saba, 34:26). Moreover, on the 
sibject of unity and equality, Fazlur Rahman has drawn attention to 
the tone of Qur’anic language, in particular, the ‘short, forceful and 
indeed explosive’ sūras of the Quran which in the standard arrange- 
ment of the Qur'àn appear at the very end. The reader finds that 
only two themes are insistently preached. One is the unity of God, 
and the other an essential egalitarianism. Fazlur Rahman then iden- 
tiles a positive link between the moral-spiritual ideal of tawhid and 
the idea of an egalitarian society in the Our'ān: ‘The Our'ān seems 
to say that if there is one God, then essentially there must be one 
bumanity.’!° 

Commenting on the dyah in sūra al-Hujurāt (49:13), Mahmassani 
Wrote further that Islam abolished the tribalism and social discrimi- 
lations based on lineage and nobility of descent that were so 
‘ommon in pre-Islamic Arabia. Islam invited people to unite on the 
: IS of tawhid. The Prophet & endorsed this unitarian message, and 

ed for the social transformation of Arab society when he said 


^ 
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unequivocally in a hadith:'% 


He is not one of us who promotes tribal kinship [“asabiyyah], who fights 
for ‘asabiyyah, and who dies for ‘asabiyyah. 19^ 


ear ule cob ips UJ, 


Al-Qaradawi has distinguished two types of fraternity in Islam, 
namely the fraternity of man (al-ikha’ al-insānī) and religious frater- 
nity (al-ikha’ al-dīnī), both of which are recognised in the Qur'an. 
‘The believers are brethren’ (al-Hujurat, 49:10) is a clear and 
unequivocal affirmation of the religious fraternity of Muslims. Al- 
Qaradawi then adds that this level of fraternity is not in conflict with 
the wider fraternity of man, and the two should in fact be seen as 
complementary, and not contradictory, to one another. 

Al-Qaradawi has based his analysis on his understanding of the 
Ourānic text (al-Nisa’, 4:1) that has already been discussed. Both 
levels of fraternity, al-Qaradawi adds, find support in the Ourān. 
Hence the two are complementary and co-extensive. 06 

‘Abd al-Qadir "Awdah has observed that Islam advocates 'equali- 
ty absolutely, without any restrictions or exceptions, for the whole 
of mankind, and without recognition whatsoever of any distinction 

or superiority of one man over another, or of one group over anoth- 

et, or of one race over another, and that includes equality between 
men and women, the ruler and ruled’.!°7 "Awdah has referred to sup- 
portive evidence in the sources for his conclusion, including the fol- 
lowing two hadith: 


People are as equal as the teeth of a comb. 
data OLAS dal pr pl 
God Most High has released you from the burdens of the Days of 


Ignorance and the pride that was taken over ancestry. You are all the 
descendants of Adam and Adam was created from clay. 108 
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Muhammad Salàm Madkür has commented that nationality and 
religion are now separate matters, and are treated as such under the 
prevailing laws of contemporary Muslim states. People belonging to 
different religions enjoy equal rights, just as they also share equally in 
the duties of military service and taxation. It would thus be quite rea- 
















snable to depart from the, earlier criteria of religion-based distinc- 
tions, te treat the issue from the wider perspectives of equality and 
ce. 

Al-Ghannushi has further observed that Islams basic commitment 
to equality is not at all in doubt either generally or in respect of the 
ngits and obligations of non-Muslims. There are, however, differ- 
mces of detail among jurists concerning the status of non-Muslims, 
which have largely been due to differences of religious belief, and it 
j not unreasonable that some of these should be accepted. To 
atempt to establish total equality among people who subscribe to 
diferent values, al-Ghannushi adds, might amount to injustice. To 
mpose on non-Muslims, in other words, something that is disagree— 
ie to their religion is likely to go against the essence of equality and 
jisice, 110 

Murtaza Mutahhari has characterised the Qur’anic vision 
of equality as one of positive, rather than negative, equality. 
Whereas negative equality takes ‘no account of natural distinctions 
mong individuals’ and denies their acquired distinctions in 
oder to establish equality, positive equality means the ‘creation of 
equal opportunities for all [...] and denial of imaginary and unjust 
lisinctions'.!!! Furthermore, the Qur'àn envisages a ‘natural soci- 
ty as opposed to a discriminatory society. Mutahhari elaborates 
lat a natural society is one in which every possible means 
ty which one person lives by exploiting another is condemned. 
km envisages a society in which the basic framework of the rela- 
tonship among individuals is ‘one of mutual taming’. What this 
means is that all strive freely according to their abilities and ‘all are 
tmed by one another’ in accordance with their abilities. This 
mlysis is based on Mutahhari’s understanding of the following 


Qur’anic text: 


ltis We who portion out among them their livelihood in the life of this 
world, and We raise some of them above others in degrees, so that they 
might obtain labour from one another [or benefit from the fruit of each 
9ther's labour] (al-Zukhruf, 43:32). 
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The Quran has thus envisaged employment and ‘mutual 
benefit (sukhriyyah) in socio-economic relations. This is based 
on cognisance of natural differences among individuals; whoever 
has the greater ability will attract a greater number of forces to him- 
sel. For instance, an individual who has the greater ability in sci- 
ence will attract a greater number of prospective students in science 
to himself and tame them to a greater extent, and one who is more 
capable in arts will do likewise. Yet the discrepancy in merits is not 
one-sided; that is, people do not fall into one of the two classes of 
naturally superior and naturally inferior. For according to the text 
before us, all enjoy some superiority and all tame each other in cer- 
tain ways. This is the purport of the portion of the text that reads 
'so they might obtain labour from each other', and not that one 
class will obtain labour or service exclusively from another. This 
notion of ‘mutual taming’ is understood from the Arabic word 
‘sukriyyah’, which connotes mutual power and influence in a way 
that overrules the unilateral domination of one group of people 
over another. !!? 

Tawfiq al-Shawi has reached the conclusion that the different rul- 
ings of the madhahib on some of the basic rights and liberties of 
non-Muslim citizens are on the whole the outcome of circumstan- 
tial ijtihād (ijtihādāt zarfiyyah), reflective, on the whole, of the state of 
hostility and war that prevailed between Muslim and non-Muslim 

powers at the time. Bearing in mind the changes that have taken 

place since, and the fact that the prevailing pattern is now one of 
treaty relations that require reciprocal treatment (al-mu'amalah 
bi’l-mithl), this should be acknowledged and adopted as a guideline 
in regulating relations among nations at the present time. Hence it 
becomes necessary to abandon all that is disagreeable to the general 
regime of equality between Muslim and non-Muslim citizens, 
whether it is the jizyah, military service or employment to govern- 
ment positions, except for the office of the head of state, which 
should be reserved for Muslims. Al-Shawi is also supportive of al- 
Qaradawi’s conclusion, discussed above, that there is basically no 
objection to the idea that non-Muslim citizens could pay the zakah 
alongside Muslims, !!? 
It may be said in conclusion that the evidence in the Quran and 
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de Sunnah is supportive of equality and justice for all, including 
yomen and non-Muslims. It would indeed be disagreeable to the 
esence of equality to read forced meanings into the language of the 
ext in support of inequality and discrimination. Equality, like free- 
dom and justice, is basically indivisible, hence any interpretation that 
departs from its essence is bound to be questionable and weak. Some 
of the divergent interpretations of jurists of different ages, which 
isigned a different status to women and to non-Muslims, should 
dus be seen as circumstantial developments that may have been 
prompted by the pressure of prevailing conditions. The prevailing 
conditions at the end of the twentieth century are now strongly sup- 
pottive of universal equality that is in harmony with the spirit of fra- 
temity and promotes cooperation between the various strata of soci- 

tty. Many "ulama' and scholars of the twentieth century have advo- 
ateda fresh and uncompromising approach to the understanding of 

tie Qur'an and Sunnah on equality, and the inherent strength of this 


message is beyond question. 
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CHAPTER THREE 





Justice (Adl) 


I. Meaning and Definition 


literally ‘adi means placing something in its rightful place; it also 
means according equal treatment to others or reaching a state of egui- 
librium in transactions with them (a/-taswiyah fi’l-mu‘amalah). “Adi 
so “adalah) thus signifies moral rectitude and fairness since it means 
that things should be where they belong. Justice is closely related to 
equality in that it aims for a state of equilibrium in the distribution of 
nghts and duties, and advantages and burdens in the community. 
Justice and equality are, however, not identical in the sense that, 
under certain circumstances, justice may only be achieved through 
inequality or an unequal distribution of wealth.! Justice is, in many 
ways, a universal concept in that its basic meaning does not seems to 
vary a great deal between the major legal traditions of the world. 
Aristotle defined justice as avoiding too much or too little in the 
distribution of things, and readjusting and compensating where the 
balance has been disturbed. The two aspects of justice, namely cor- 
lective justice and distributive justice in this definition, both con- 
ceive of justice as a social concept as it subsumes social relations, and 
will have little meaning if it were applied to an individual in total 
isolation from society. Yet in both Islamic and Western thought, 
justice is also understood as a moral virtue and an attribute of per- 
onality within or outside the social context. Ancient Greek thought 
conceived of justice as an aspect of the character of the individual. 
Plato thus characterised justice as the right alignment of the indi- 
vidual soul, and Aristotle considered it one of the virtues needed to- 


lad an excellent life. 
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In his Republic, Plato advanced the view that justice consists of 
harmonious relations between the various parts of a social organ- 
ism. Every citizen must do his duty in his appointed place, and do 
that for which his nature is best adapted. Plato thus envisaged an 
ideal but class-oriented society in which people were naturally 
unequal, yet justice was a paramount virtue, administrated by the 
philosopher King. The state of the Republic was therefore an exec- 
utive state, governed by the free intelligence of the best men rather 
than by the rule of law. Justice, too, was to be administrated under 
the rule of men rather than the rule of law. Aristotle’s concept of 
Justice was rooted in equality, moral virtue, and the just distribu- 
tion of wealth. Yet he too regarded the individual as having a fixed 
role or status in a well-defined social structure. The concept of 
individual virtue was related to the fulfilment of the particular 
social role and duty that was incumbent upon a person. Virtue and 
Justice were, thus, closely associated with the social structure. The 
individual self was no self at all, and evaluative questions were 
largely questions of social fact.? 
Cicero's De Officiis, and natural law theory, also discuss justice as 
a virtue grounded in the inner character of men according to the ‘law 
of nature’, a quality on the basis of which men are called good men. 
Cicero spoke of natural law as ‘right reason in agreement with nature 
from which there can be no dispensation either by the senate or the 
people’. To run counter to or try to restrict this natural law is 
immoral. Justice is thus closely linked with an assumed ‘law of 
nature’ that is grounded in the physical and psychic constitution of 
man. Nature demands of man a certain amount of food and sleep and 
has endowed him with reason, love, liberty and ownership, traits that 
no adequate theory of justice can overlook. The classical theory of 
natural law thus assumes that ‘there are certain principles of human 
conduct, awaiting discovery by human reason, with which 
man-made law must conform if it is to be valid'.? Christian thinkers 
of the medieval period who initially found it difficult to embrace this 
theory were later persuaded to identify the law of nature with the 
law of God. The church thus became the exponent of natural law, 
and maintained that natural law was a product of the will of God and 
conformed to His prescriptions.* 

Justice is not synonymous with equality, nor with ‘just deserts’, 
nor even with moral uprightness. It is rather a process, a complex and 
shifting balance between many factors, some of which are also rela- 
tive and changeable. Equality has meant different things to different 


ples and cultures. At a time when technology was not sufficient- 
Jy developed to provide educational facilities for all, it was not nec- 
sarily a capricious decision to restrict all forms of higher education 
omen on the grounds that the women were needed at home. 
Similarly, there is no universal agreement on what does and does not 
constitute unreasonable discrimination. 

John Rawls’ influential work, A Theory of Justice, marked a return 
to the social contract tradition of the seventeenth and eighteenth 
century philosophers. What principles would a group of free and 
national persons choose to govern their basic social and political insti- 
tutions if they were brought together in an imaginary ‘original posi- 
ton’ of equity and fairness for this purpose? The main agenda is to 
gree on a set of principles to distribute fundamental rights and duties 
ina manner that can be described as just. A crucial feature of this 
oginal position is that its participants are ignorant of their personal 
characteristics, their social position and their historical period. This 

veil of ignorance’ makes the decision impartial and unanimity on it 
posible. In these conditions, a person will choose the general prin- 

ple that all social values, including liberty, opportunity and income, 

should be equally distributed unless an unequal distribution of these 

nues is to everybody's advantage. Any social and economic 
inequality that is tolerated must benefit the least advantaged members 
(society. It is claimed that the social contract theory has the advan- 
tage of conveying the idea that the principles of justice are those that 

would be chosen by rational persons, and that the theory of justice is 

part of the theory of rational choice.” 

The classical connection between justice and individual virtue is 
very different from the contemporary concern with justice. Modern 
theorists conceptualise justice as an issue for the individual and the 
sate to determine the principles for a relationship between the indi- 
vidual and political institutions, to determine rights among individ- 
ub; and also to determine the terms on which the products of social 
ind economic cooperation will be distributed. 

As a technical term, ‘social justice’ (al-'adalah al-ijtimā'iyyah) is 
den equated, in both its English and Arabic usage, with economic 
istice. Social justice subsumes economic justice, but the two are not 
identical, Both are concerned with the equitable distribution of 
Wealth in society which implies that economic justice is, however, 
essential component of social justice. Economic justice is possible — 
achieve without social justice, but not vice versa. Social justis 

not, for instance, accept a situation in which political pow 
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liberties are unjustly distributed, yet this would not be a problem for 
economic justice. Social justice is thus a broader concept as it refers 
to the structure and policies of a society, and to its political, legal, 


economic and social institutions.° 


Let us now turn to the Muslim point of view. Qada’, the Arabic 


word for adjudication, or judicial decision-making, literally means 

execution, that is, of the ruling, or hukm, of the Shari ah. The liter- 

al meaning of gadā” is also reflected in its juridical application where 

gadā” is defined as declaring the hukm of the Shari‘ah concerning a 

dispute in a manner that binds the disputing parties.” What this 

means is that a judge does not make the Jaw; his duty is to declare 
and apply it to the dispute brought before him. It also means that a 
judicial decree does not render permissible what is forbidden or vice 
versa. Since the judge declares the ruling of the Sari ah, and not his 
own opinion, for the purpose of implementation in a particular case, 
the ruling so arrived at is deemed to be enforceable and binding upon 
its declaration. The prompt enforcement of valid judicial decisions, 
which is a basic postulate of gadā” in Islam, is also founded on the 
analysis that judicial decisions are verified and pronounced by 
knowledgeable judges of upright character in order to resolve dis- 
putes among people. Judicial decisions should not therefore be 
delayed, as an unwarranted delay could be prejudicial, and may well 
undermine the substance of justice. Justice, in order to be effective, 
must, in other words, be swift, and justice delayed can often mean 
justice denied. 

The majority (jumhūr) of the Muslim scholars maintain the view 
that judicial decisions are declaratory in character, and rely only on 
evidence that is presented in court rather than on any hidden truth 
not supported by evidence. Judicial decisions, according to this 
view, do not establish the truth; they merely seek to declare the 
truth as the evidence indicates. Imam Abū Hanīfah has held, on the 

other hand, that judicial decrees are necessarily concerned with the 
truth, and they affect not only the apparent (zāhir) but also the inner 

(batin) state of things especially in the sphere of contracts and disso- 

lutions (al-"ugūd wa'l-fusūkh). Thus if a man claims that a certain 

woman was married to him but she denies it, and then the man 

manages to bring two false witnesses and proves his claim, and a 

judge consequently declares them a married couple, she becomes 

lawful to him. Similarly, if a judge orders separation or declares the 
same couple divorced, the decree is enforceable, even if the man 
denies the divorce, provided that the judge does not know that the 
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witnesses were false and also that the matter fell within his proper 
jurisdiction. 8 

Justice is a collective obligation (fard kifa’i) of the entire coni- 
munity, which must be maintained at all times and never aban- 
doned, although in practice it may only be discharged by those 
who are best qualified to do so. The obligation is more specifically 
addressed to those who are of the highest integrity, knowledgeable 
about the Shari‘ah and are capable of performing the task. The ini- 
tl rulings of the leading madhahib had it that a gadī (judge) must 
bea mujtahid, who was capable of interpreting the law and formu- 
htmg independent judgements. Only in situations of necessity 
where a mujtahid is difficult to find was an imitator (muqallid) 
dlowed to be appointed as judge. Whoever fulfils the necessary 
qualifications, whether a man or a woman, may be appointed to 
judicial office. This last point has, however, evoked differential 
responses from the madhahib. The majority have held, as noted in 
the previous chapter, that women are not qualified to be judges, a 
ling based on a rather vague analogy with the office of the Imam. 
Imim Abū Hanifah has held that women are qualified to hold judi- 
cal office in all disputes except in the prescribed offences (hudiid), 
ind in cases involving the implementation of just retaliation (qísas). 
Ibn Jarir al-Tabari has held on the other hand, and rightly so, that 
women are qualified to be judges in all disputes. Al-Tabari held 
tat the most important qualification a person must possess to be a 
judge is erudition in the Shari‘ah, and a difference of gender is not 
relevant to this. 

Al-Tabari considered the analogy between the judge and the 
Imam to be invalid as it was an analogy with a discrepancy (giyās ma” 
tjārig). This is because the Imam is in theory the leader in jihad, 
which is why only a man is qualified to become Imam. But since the 
judge does not have to lead the army in war, a woman is equally 
qualified for appointment to judicial office. 











IL The Ourānic Vision of Justice 







Justice is a supreme virtue and it is, in all its various manifestations, 
one of the overriding objectives of Islam to the extent that it stands 
text in order of priority to belief in the Oneness of God (tawhid) and - 
the truth of the Prophethood (risālah) of Muhammad £&. One of 
ding Companions, "Abd Allāh ibn Mas'ūd, is =e 
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said: "To sit as a judge [in a dispute] between two people is of greater 
merit to me than seventy years of worship.? ‘To render justice’, 
al-Sarakhsi wrote, ‘ranks as the most noble of acts of devotion next 
to belief in God; it is the greatest of all the duties entrusted to the 
prophets [...] and it is the strongest justification for the vicegerency 
of man [khilāfah] on the earth." The Prophet & declared in a hadith 
that ‘there are seven categories of people whom God will shelter 
under His shadows on the Day when there will be no shadow except 


His. [One is] the just leader [imam ‘adil].’!! 
Jalal LY Ve ado Y) JE Vey ale 5 all lls tn 


God spoke through His Messenger in a hadith qudsi in these terms: 
‘O my servants! I have forbidden injustice for Myself and forbade it 
also for you. So avoid being unjust to one another.’!? 


post 


Elsewhere the Qur'an declares that "God Commands justice [al-‘adl] 
and fair dealing [al-ihsan]’ (al-Nahl, 16:90) 
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and ‘O you who believe, be upright for God, [and] bearers of wit- 
ness with justice’ (al-Ma'idah, 5:8). 


alt slap a al y S 1a op Ul Let L 


It is thus concluded that justice is an obligation in Islam and indul- 


gence in injustice is therefore harām.!? 
The centrality of justice to the value structure of Islam is vividly 


portrayed in the following Qur'anic āyah: 


We sent Our Messengers with clear signs and sent down with them the 
Book and the Measure in order to establish justice among the people. 
(al-Hadid, 57:25) 
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The phrase ‘Our Messengers’ confirms that justice has been the goal 
fall revealed the scriptures known to mankind. This text also indi- 
ates that justice must be administered in accordance with the 
rvealed law and measured by its standards. Ibn Qayyim al-Jawziyyah 
gasped the essence of this Qur’anic declaration when he observed 
that Justice is the supreme goal and objective of Islam. God has sent 
riptures and messengers in order to establish justice among people 
[.] Any path that leads to justice is an integral part of the religion 
ind can never be against it'.!^ Ibn Qayyim has thus confirmed that 
wen if nothing can be found in the Shari‘ah to indicate the direction 
justice, it should still be attempted, and the results of such an effort 
will always be in harmony with Islam. The path to justice is for the 
nost part shown and regulated by revealed law, but since justice is 
u overriding objective, the quest towards it is not just confined to 
jsice under the rule of law, but should be pursued at all levels, 
within or outside existing law. To quote Ibn Qayyim again: “The 
lawgiver has not confined the ways and means of attaining justice, 
any of its signs and indications, to the exclusion of other evidence 
|] He declared justice as His overriding objective and also 
aplined some of the means of attaining it, but then commanded 
that it THOU be the basis, generally, of all adjudication and govern- 
ment.” 
This also implies that no specific approaches in the realms of either 
philosophy, social policy or law, are recommend to the exclusion of 
thers. Islam’s approach to justice must remain therefore comprehen- 
ire and all-embracing, and any path that leads to justice is deemed to 
tein harmony with the Shari^ah. The ayah under discussion is also 
plicit on the point that justice must be administered through correct 
gidelines and standards that are set by divine revelation. The Qur'an 
karly envisages justice being administered under the rule of law. 
Al-Qaradawi’s understanding of the injunctions of the Our'ān 
ind the Sunnah on justice also lead him to the conclusion that they 
to not lay down any specific framework for how they should be __ 
mplemented. The precise manner of enforcing the commands and. 
Mohibitions of the Shari‘ah on justice is therefore open to int 
tation and ijtihad. From its simple origins during the rimes 
he Prophet # and the Rightly-Guided Caliphs, the jud 
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branch of the Islamic state underwent development in subsequent 
periods, when new jurisdictions, such as that of the mazalim, were 
added and refined over time. God Most High has demanded justice 
but has not specified the route that leads to it, or the means by 
which it can be obtained, nor has He declared invalid any particu- 
lar means or methods that can lead to justice. All means, procedures 
and methods that facilitate, refine and advance the cause of justice, 
and do not violate the Shari‘ah are therefore valid.!6 

This may also be said, al-Qaradawi adds, of hisbah, that is, enjoin- 
ing good and forbidding evil, which started in a simple form in the 
early days of Islam but acquired various features and ramifications 
over time. Some present-day government ministries and depart- 
ments, such as those of health, social affairs, municipalities, transport 
and police, are now discharging duties that were at one time or 
another entrusted to the muhtasib. These may all be said to be the 
proper manifestations of that principle.'” 

The Qur’anic standards of justice transcend considerations of race, 
religion, colour and creed as Muslims are enjoined to do justice to 
their friends and foes alike, and to be just at all levels ‘even if it is 
against yourselves, your parents and your relatives, or whether it is 
against the rich or the poor’ (al-Nisa’, 4:135). 
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According to another Qur'anic address, ‘Let not the hatred of a 


people swerve you away from justice. Be just, for this is closest to 
righteousness.’ (al-Ma'idah, 5:8) 
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With regard to relations with non-Muslims, the Qur'an further 
provides: "God forbids you not from doing good and being just to 
d neither fought you over your faith nor evicted you 
from your homes (al-Mumtahinah, 60:8). 
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Ourān commentators have concluded that these rulings apply to 
j| nations and the followers of all faiths, indeed to the whole of 
mankind. Justice is a Qur’anic obligation, which is why the Prophet 
& was told: ‘If you judge, judge between them with justice’ 
(-Ma'idah, 5:42) 
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md We have revealed to you the Book with the truth, that you may 
judge between people by what God has taught you’ (al-Nisa’, 4:105). 
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The Imam is required to appoint judges, as the Qur'an enjoins: ‘© 
you who believe, be maintainers of justice’ (al-INisa', 4:135). 
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furthermore, the Prophet £$ was asked to declare: ‘Say: I believe in 
the Book which God has sent down, and I am commanded to judge 
justly between you’ (al-Shüra, 42: 15). 


This ayah also indicates the Qur’an’s image of itself: the Book that 
God sent down is devoted mainly to laying down the principles of 
the faith and justice. Sayyid Qutb has drawn, from his reading of the 
Qur'án, the conclusion that justice is an inherent right of all human 
kings under the Shari^h.' The same conclusion is drawn by 
Muhammad Afzal Zullah, the Chief Justice of Pakistan as he then 
"5, when he reflected on the value of justice in relation to the 
telief in the oneness of God (tawhid) and the prophethood (risalah) 
Muhammad ££. In his view, given the high profile of *adl in the 
(urn, it comes in order of priority next only to tawhid, and there- 
te justice is a fundamental right of everyone without any dis- 
‘mination whatsoever". 1? " mH 
The objectivity of Islamic justice is also affirmed by the fact 
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the basic blueprint and agenda for justice is enshrined in the divine 

text of the Qur’an. Since no human agency has the authority to 
abrogate or change the Qur'an, the basic standards of justice in Islam 
stand above the relativity of time and place.?? This timeless commit- 

ment to justice is accentuated in a text when God Most High 
declares justice as the seal of His illustrious speech: ‘The word of thy 
Lord finds fulfilment in truth and justice; none can change His 


words’ (al-An'am, 6:115). 
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The Qur'ànic conception of justice, according to Abū Zahrah, is 
that of absolute justice (al-‘adalah al-mutlaqah), as it is all-embracing, 
non-partisan and universal. Abū Zahrah hastens to add, however, 
that the other legal systems of the world, all have their distinctive 
approaches to justice, but most of these are relative and bear the 
influence of such factors as the state of material progress, historical 
reality and philosophical outlook. 21 Abū Zahrah has in this connec- 
tion recounted an incident in which someone asked the noble 
Prophet & if he could summarise Islam in a few words for him. The 
Prophet &, in response, recited this Qur’anic passage: ‘God com- 
mands justice, beneficence [ihsan] and giving [of your wealth] to kith 


and kin, and He forbids indecency, evil and lawlessness’ (al-Nahl, 
16:90). 2 
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This passage refers to three virtues and three vices. The leading 
virtues noted here are all social since they encourage justice, benefi- 
cence and generosity to others. 

The juxtaposition of ihsān (being good to others) with “adl tends 
to open up the scope of justice to considerations of equity and fair- 
ness. Whereas justice is primarily regulated by law, the scope 
of ihsān is not restrained by conformity to formal rules.?> Ihsan 
can consist of forgiveness and returning good for evil, doing a 
good turn or being generous to those who may have neither 
claimed nor demanded justice. The reference to financial help 
in the text evidently accentuates the material dimensions of both 
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«dl and ihsān. To render justice is a trust (arnānah) that God 
Almighty has conferred on man and, like all other trusts, its due ful- 
flment must be guided by a sense of responsibility beyond con- 
formity to specific rules. The Qur'an thus reads in an address to the 
believers, ‘God commands you to render trusts to whom that they 
ae due, and when you judge between people, judge with justice’ 
l-Nisa’, 4: 58). 
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The fact that the reference to amanat in this passage is immediately 
followed by a reference to justice implies that it is one of the most 
important of all amānāt.”* The occurrence of amānāt in the plural also 
indicates that amanat is a wider concept that includes among others 
gvernment, giving testimony, taking care of orphans or of waq f prop- 
erty, and so on.” But, as indicated by the occasion of its revelation 
(han al-nuzūl), the text under discussion was an address primarily to 
those in charge of the community affairs, the ulii al-amr, who are the 
main audience of Qur'anic verses enjoining the amanah of establishing 
ajust government.” 

Justice in the Qur'an is intertwined with the parallel concept of 
thilāfah, that is, the right to rule, or the vicegerency of man on earth. 
The relationship between these two is that justice is an essential 
component of khilafah (Sad, 38:26). Since both justice and khilafah 
patake of amānah, it follows that the Qur'ànic vision of justice 
atends to politics. This may be noted as a point of difference 
between Islamic and Western conceptions of justice. Western schol- 
imhip has seen justice as consisting of two main varieties: retributive 
md distributive justice. By contrast, Muslim jurists have related 
Qur'ànic justice to three major themes, which extend, in addition to 
the two familiar divisions, to selection and appointment of govern- 
ment officials. This must be in accordance with individual capabili- 
ties: the most qualified (al-aslah) candidate among those available has 
tobe selected.^ This dimension of justice has been elaborated in a 
lige number of hadith and also in the precedent of the s ng < 
Guided Caliphs. " 

The Our'ānic conception of justice also extends to. persona 
"itue and the standards of moral excellence that the believer 
Xlvised to attain as an integral part of God-consciousness a 
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‘Be just, for it is closest to taqwa’ (al-Ma'idah, 5:8). The Prophet at you cannot be just, then marry only one’ (al-Nisa’, 4:3). 


& himself instructed the believers to ‘fear God and be just to your 
children’. The Our'ān also tells the believers that ‘when you 
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speak, speak with justice, even if it is against someone close to you’, 
(al-An'ām, 6:152) 


ld 065 4, [pte pīlš 15! ; 


In the event where a conflict breaks out between the different sec- 


fons of the Muslim community, the Qur'an directs that efforts 
should be made towards reaching a just settlement: 

Having established the objectivity of its conception of justice, the 
Qur'an also refers to its particular instances and contexts. One such 


If two parties among the believers fall into conflict, try to make peace 
instance 1s the requirement of justice in the treatment of orphans, 


which is the subject of several āyāt in the Qur'àn: 


And approach not the property of the orphan except in the fairest way 
until he attains the age of full strength, and give measurement and weight 


with justice. (al-An'ām, 6:152; see also al-Fajr, 89:17; al-Duha, 93:9; 
al-Ma ‘tin, 107:2) 
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The reference to fair dealing in measurements and weights in the 
above text is also the subject of several other passages in the 
Qur'àn, where justice in market transactions is emphasised and it 
signifies the integrity of the person or persons involved in them. 
There is even a chapter in the Qur'àn (Sūra 83) bearing the title al- 
Mutaffifin (The Detractors in Giving Weights), where the text 
threatens with the wrath of God fraudulent dealers, ‘those who 
demand full measure for themselves but give less than due measure 
when they give to others’ (al-Mutaffifin, 81:2-3; see also al-Isrā”, 
17:35; al-A‘raf, 7:85). 

References to justice also occur in the context of polygamy, 
where the Ourān demands the equitable treatment of co-wives. The 
verse of polygamy actually begins with a reference to orphaned girls 
who, it is feared, could be exposed to depravation and injustice: 
when they reach marriageable age they may be taken in marriage, 
even polygamously (i.e. when there is an inequality in the numbers 
of men and women, as was the case after the battle of Uhud, when 
this ayah was revealed), but then the text instructs that ‘if you fear 


between them. But if one of them transgresses beyond bounds against the 
other, then fight the transgressing party until it complies with the com- 
mands of God. When it so complies, then make peace between them 

with justice. For God loves those who are just. (al-Hujurat, 49:9) 
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Military conquest is therefore not to be used as a means of crush- 
ing the vanquished party. All are entitled to justice, not just as a mat- 
tr of conformity to rules, but also for the sake of gaining the pleas- 
we of God. This also implies that devotion to a cause, country or 
pople is not a valid ground for partisanship and compromise on jus- 
ie. The nationalist sentiment that is sometimes used to justify loy- 
ly at the expense of justice—such as when it is said ‘my country, 
ight or wrong —will find little support in the Our'ānic vision of jus- 
ice. Loyalty to one's country and community is recommended, and 


wisself-exertion and sacrifice for a good cause, but not if these mean 
compromising on impartial justice. 



















U. The Islamic Judiciary 


In Islamic legal theory the judge represents the authority of the - 
Inim, and exercises power in the capacity of his wakīl (represen 
We). The contract of wakālah (representation) is in principle o i 
he stipulation of the principal (muwakkil), that is the Imām, 
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ways as he deems to be in the best interests of the community. But 
even when the Imām appoints a judge, he does not forfeit his right 
to act as a judge himself. For the administration of justice is one of 
the basic obligations of an Imām. When the Imām acts as a judge, 


however, he is in theory subject to precisely the same rules as are 

applicable to the qadi in regard to stating the grounds of his decision, 

and the admissibility of witnesses. The majority of jurists have held 

that in his capacity as muwakkil, the Imam has the right to remove 
the qadi from office. The Shāfi īs and some Hanbalīs have added that 
such a removal must be on grounds of public interest (maslahah). For 
the Imam has appointed the judge in pursuit of public interest, and 
so long as the judge discharges his duties with competence, the Imam 
is not entitled to remove him.?? 

Scholars are divided in their response to the question of whether 
Islamic law validates an independent status for the judiciary. The 
precedent of the second Caliph ‘Umar and other Rightly-Guided 
Caliphs indicates, as Mahmassani observed, that they upheld and 
respected the independence of judicial office. There are reports, for 
example, that the Caliphs “Umar and ‘Ali had occasion to appear 
before the qadi as parties to litigation, and both exhibited sensitivity 
and concern about being given preferential treatment in court. This 
precedent sustains the conclusion, as one observer points out, that 
the judge can accept a suit against the head of state himself and try 
him in an open court; and ‘this feature of the Islamic judiciary is an 
index of its independent status 3! There are also reports, as Tamawi 

has noted, that under the Umayyads (c. 661 AH/750 AD), judges 
enjoyed considerable freedom and were unhindered in the exercise 
of independent ijtihad.?? Whereas the caliphal office had hitherto 
combined judicial functions, the founder of the Umayyad dynasty, 

Mu'awiyah, was the first to relinquish all his judicial functions to 

appointed judges.?? Another observer has qualified this conclusion by 

saying that during the era of Umayyads, "the judiciary was fully inde- 
pendent from the executive [...] but this independence was confined 
to civil cases and private wrongs'.** 

Muhammad Salām Madkür and "Abd al-Mun'im Ahmad have 
both observed that there is no specific mandate in the Shari ah either 
for a separation of powers or for a concentration of powers. There 
was no pressing need for a mandate on this in earlier times, and the 
matter has consequently remained open. This explains the disagree- 
ment among modern jurists on whether or not Islam envisages a sep- 
aration of powers and assigns an independent status for the judiciary. 
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Yet there is nothing in the Shari‘ah against adopting a regime of the 
separation of powers if this is deemed to be more suitable for serving 
the ideals of justice under contemporary conditions.?? "Abd 
-Munim Ahmad has added to this analysis that in practice, a line 
of separation between the judiciary, the legislative and executive 
departments of the Islamic state can be distinguished from the time 
of the Abbasids, but the early jurists did not articulate the form or 
substance of this separation. The judiciary remained under the exec- 
utive, and the Caliph himself often exercised judicial powers. The 
second Caliph, ‘Umar ibn al-Khattab, was the first to delegate his 
judicial functions to the judges he appointed.?? 

The emergence and gradual crystallization of the four schools of 
hw during the early Abbasid period, around the third century 
AH/tenth century AD, imposed new restrictions on the independ- 
ence of judges. The establishment of these schools implied that the 
lw had already been expounded and elaborated to an advanced 
level. And yet the plurality of legal schools and diversity of their doc- 
tines had given rise to confusion and disparity in court decisions, 
which is why it became the policy of Islamic governments to adopt 
one or the other of these schools as their official madhhab. Thus the 
judges in Iraq were bound to follow the Hanafi school, whereas 
Egypt followed the Shāfi ī school, and the Maliki school found fol- 
lowers in the Maghreb. Consequently, restrictions were brought to 
bear on the exercise of independent ijtihad. From then onward, 
judges were expected to follow the views of the established schools. 
There were also instances of executive interference in the judiciary, 
which were on the whole accountable for the fact that many a pious 
imam like Abū Hanifah, his disciple Zufār, and Ahmad ibn Hanbal, 

il refused to serve as judges under the Abbasids.*” The new restric- 
tions that confined the scope of ijtihad to a particular school was 
dearly a departure from the precedent of the early Caliphs and an 
unwelcome imposition on the freedom of the judges. Al-Mawardi 

(d. 450 AH/c.1070 AD), himself a gādī, found this unacceptable 
when he expounded the doctrine, and wrote that the judge must 

exercise his own ijtihad, and in doing so he is not bound to adhere 

to the rulings of the school to which he subscribes: if he is a follow- 
tt of the Shāfi ī school, he is not bound by the rulings of this school 
unless his own ijtihad leads him to it; should the ijtihād he arrives at _ 

vour the Banton of Abū Hanifah, he should then act u i 
icordingly.? This concern for the independence of ijtihād le 
Hanbali jurist, Ibn Qudamah, to the following conclusion: — 
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It is not permissible [lā yajūz] to appoint a gādī on condition that he adju- 
dicates according to a particular school. This is the ruling of the Shāfiī 
school and I know not of any disagreement on its validity. For God Most 
High has enacted righteousness as the criterion of justice, and righteous- 

ness cannot be confined to one particular school. Hence if the qadi is 
appointed with such a condition, the condition is null and void.?? 


The Abbasid Caliph Hārūn al-Rashid was the first to establish a 
centralised judiciary and appoint the mujtahid Abū Y üsuf (d. 798 AD) 
as chief justice (qadi al-qudat). Hārūn al-Rashid is also reported to 
have relinquished supervision of the judiciary to Abü Yüsuf, and 
made no judicial appointments without his recommendation.* The 
gādī al-qudat exercised judicial authority (wilāyat al-gadā”) in the 
capacity of a hākim (ruler), not a mu'azzaf (task officer). The differ- 
ence between the two is that the former is vested with general 
authority whereas the latter has no general powers. Furthermore, in 
his capacity as head of the judiciary, the gādī al-qudat was not a 
deputy (mu‘awin) to the Caliph in judicial affairs, but an officer of 
state who was in charge of its judicial branch and did not need to 
consult the Caliph in respect of his professional decisions.^! 

In theory, the chief justice and other judges acquire their author- 
ity from the head of state by way of delegation (wilāyah or tawliyah). 
Wilayah implies that the person to whom authority is delegated 
acquires total responsibility and applies his own discretion in the 
exercise of that authority. This is partly why it is a condition of 
appointment to judicial office that candidates are learned in the law 
and capable of discharging their duties without asking the Imam for 
detailed instructions. There are many reports of incidents that show 
latitude and independence of character on the part of prominent 
judges, who were obviously anxious for the independence of jus- 

tice.*” A growing tendency for judges to acquire general authority in 

criminal affairs, which were hitherto either entrusted to the police or 
exercised by local governors can also be discerned. One also notes, 
as Fathi Uthmān elaborates, a gradual separation of powers taking 
place between the judicial and other organs of state.** 
Notwithstanding some of these positive developments, historical 
practice on the independence of the judiciary is on the whole incon- 
sistent and uninspiring in that, for the most part, Abbasid rulers 
impinged on the freedom of the judges. The executive did not 
always enforce judicial decrees and often exercised their own discre- 
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tionary powers. *? In neither of the two early periods (Umayyad and 
Abbasid) were judges immune from the vagaries of politics and inter- 
ference in their aftairs.** 

A judge who is anxious about the adverse repercussions of his 
decision can hardly be effective in translating the ideals of legal the- 
ory into his quotidian decisions. Similarly, an effective mechanism 
for judicial review cannot be expected to function in an environ- 
ment where rulers and governors have powers not only in regard 
to the appointment and dismissal of judges but are at liberty also to 
exercise judicial powers themselves. Practical irregularity eventual- 
ly tainted the vision of justice in society, and its leaders, with the 
result that the theory itself was affected by the exigencies of prac- 
tice. Legal theory has consequently followed a course that falls short 
of giving full expression to the Qur'anic ideals of impartial justice. 
is not surprising therefore to find that modern constitutional law 
inthose present-day Islamic countries that proclaim the judiciary to 
bean independent organ of the state is in substantial harmony with 
the Qur'an. 

A look at the Qur'anic text that envisages the possibility of dis- 
putes arising between the ruler and ruled will confirm the necessity 
ofan independent judiciary in an Islamic polity. The text in question 
enjoins the believers to ‘obey God and obey the Messenger and those 
who are in charge of affairs among you. Should you dispute over a 
matter, then refer it to God and the Messenger (al-Nisa’, 4:59)’. 
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This text is clear on the point that both the ruler and ruled are 
subject to the ordinances of the Shari‘ah. It is also implied in this text 
that people are entitled to disagree with their leaders. In the event of 
i disagreement, the final arbiter between them, as the text provides, 
isthe law of God and the ruling of His Messenger. To facilitate prop- 
et implementation of this text there must be, as Asad and Khalidi 
have both observed, an independent judiciary with full powers to 

adjudicate between the citizen and state.*” This may take, as Khalidi 

further observes, the form of the historical mazālim, with powers to 
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Furthermore, Islamic constitutional theory is explicit that the com- 
munity may depose the head of state in the event of manifest aber- 
ration or a loss of mental and physical capacity. The judiciary may 
thus be called upon to discharge the very sensitive task of impeach- 
ing the head of state and declaring him disqualified. This will be 
almost impossible unless the judiciary is fully independent and judges 
enjoy total security of office. 
A court of general jurisdiction, known as diwan al-mazálim, 
was established under the Abbasids and was vested with powers 
to receive and adjudicate complaints against government officials, 
It was also authorised to review the decisions of the Shari‘ah 
courts upon appeal by aggrieved parties. It was a powerful tribunal 
that combined, in al-Mawardi’s phrase, ‘the justice of the gadi 
with the power of the sovereign’. As a general court of jurisdic- 
tion, its powers were not amenable to specialisation (takhsis). Since 
the mazālim looked into complaints against all departments of gov- 
ernment and adjudicated all disputes, its jurisdiction was not capa- 
ble of dismemberment, except in one respect, that is, territorial. 
The basic purpose of the creation of this powerful tribunal was to 
ensure government under the rule of law, so that abuse of power 
by influential persons and state dignitaries did not take place and 
they could not escape the law merely due to their capacity for 
resisting it. The mazālim had powers to adjudicate disputes between 
the citizen and state, and also acted as a high court of appeal. The 
very establishment of mazālim was indicative of the need then felt 
that the judiciary must enjoy full powers and be able to act inde- 
pendently to ensure government under the rule of law.*? 


IV. Appellate Review: Its Validity and Scope 


Contrary to the picture many commentators have drawn in 
which Islamic law does not recognise appellate review and 
jurisdiction, my own enquiry into this subject shows conclusively 
that it does. This is not a conclusion based merely on interpreta- 
tional grounds but is supported by a consistent line of juristic 
doctrine among the fugaha’. The scope of this study does not per- 
mit a detailed enquiry into the subject. However, I propose to give 
the gist of my research here and refer the reader for further detail 
to the article on this I presented to an international conference in 


London in 1991.59 
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The Qur’an and the Sunnah admit, in principle, the possibility 
of errors in judicial decisions, even. when they are made by 
the recipients of divine revelation. The Qur’an, for example, refers 
to an incident in which the prophet David adjudicated a dispute 
that was brought to him regarding the ownership of a flock of 
sheep. The relevant Qur’anic passage (Sad, 38: 20-26) indicates 
that David rushed to pass a judgement on the basis of a mere claim 
without giving the defendant an adequate Opportunity to present 
his case. This manner of adjudication, as the text runs, was erro— 
neous and therefore provoked God's admonition, which was com 
municated to David, as the Qur’an declares, in the following terms: 

0 David, We have made you a vicegerent on earth, so judge 
mong people with truth and follow not the [vagaries] of desire’ 


(Sad, 38: 26). 
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The Qurān likewise speaks of the differing understanding 
md judgement of the same dispute by two prophets-cum- 
jdges, namely David and Solomon. It is thus stated that each 
rendered a decision concerning a dispute about the destruction 
ofagricultural crops belonging to one of the disputants by the stray- 
ng sheep of the other. The Qur'ànic text (al-Anbiya', 21:78-79) 
then continues to praise both for their wisdom and knowledge but 
adds the phrase that "We, gave Solomon the right understanding of 


the issue.” 
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The Prophet Muhammad $% is widely known to have made the 
following statement, in which he clearly admits the possibility of 


tror occurring in his own adjudication: 








lam but a human being. When you bring a dispute to me, some of y 
may be more eloquent in stating their cases than others. I may c€ 

quently adjudicate on the basis of what I hear. If I adjudicate in favor 
someone something that belongs to his brother, let him ce it 


this would be like taking a piece of fire.>! 


vw 
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becomes automatically invalid unless it is set aside by another 
54 
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"he right of appeal also emerges from the Qur'anic text (al-INisa', 
459) in which it is laid down that when people dispute the decision 
ofthose who are in charge of affairs, the matter should be referred to 
God and to the Messenger Z&&. Now if a party challenges the court 
decision and pleads that the law has not been properly applied, there 
ought to be a court of ap pesi to review the case and determine the 
validity of such an appeal. 

One of the most widely quoted authorities in support of judicial 
review in Islamic law is a letter that the second Caliph, ‘Umar ibn 
i-Khattàb, wrote to his judge, Abū Masa al-Ash‘ari. This letter, 
ithough open to interpretation in parts, is nevertheless clear on the 
necessity of correcting an erroneous decision, be it by the judge who 
saddressed himself or by other judges. In this letter, the Caliph refers 
t» justice as a firm obligation ( farida muhkamah) under the Shari‘ah, 
and asks the judge, al-Ash‘ari, to: 


No one is therefore immune from error, and error in judicial deci- 
sions is an ever-present possibility. A gross error of judgement that 
leads to a miscarriage of justice must therefore be rectified. 

When a judge makes an erroneous decision despite his attempt to 
render a correct one through self-exertion and ijtihād, the decision so 

arrived at is deemed to be valid and enforceable. An error in ijtihad 
in other words affects neither the credibility of the judge nor his 
integrity; his good intention and effort are still commendable and 
worthy of reward, as in the following hadith: 


When a judge exerts himself and gives a right decision, he will have a 
double reward, but if he errs in his judgement after exerting himself he 
will still merit one reward.?? 


Use your own understanding and judgement when disputes are placed 
before you [...] Let all men be equal in your sight, in your court and in 
your judgement, so that the strong may not hope to sway you into injus- 
tice, nor is the weak led to despair in your justice. The burden of proof 
lies on the shoulders of the plaintiff and the oath is upon the denying 
party. Compromise is permissible among litigants unless it renders into 
halal lawful] what is forbidden [haram| or forbids what is lawful. And let 
not a judgement that you rendered yesterday, and then upon reflection 
and reconsideration you find that it was incorrect, deter you from return- 
ing to the truth. For truth is timeless and returning to truth is better than 
continuing in falsehood. 56 
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On the authority of this hadith and other supportive evidence, the 
‘ulama’ have reached the conclusion that judicial decisions that are 
based on sound ijtihad are not reviewable merely on grounds that 
another judge might take a different view of the same issue. The issu- 
ing judge himself is, however, at liberty to correct his own error and 


amend his initial ijtihād. In the event, though, where the error con- 
sists of a departure from the clear principles of the Shari ah, the deci- 
sion is open to review not just by the issuing judge, but also by the 
head of state and other judges who represent his authority. But if 
the error that originates in the personal reasoning of the judge 
amounts to a gross error of judgment of a kind that could not be the 
result of sound ijtihad and leads to a manifest miscarriage of justice, 
then the decision is reviewable and may be reversed on the analysis 
that it represents a departure from the justice ordained by God and 
His Shari‘ah. It is then necessary to declare the erroneous decision 
invalid through a review procedure, for it neither collapses nor 





Several conclusions have been drawn from this letter and they are 
not always in agreement. Some of the obvious conclusions drawn are 
that the head of state is entitled to issue instruction to the judges; and 
that there needs to be no conflict between the independence of the 
judiciary and the night of the head of state (or those who represent 
him, such as a superior judge) to advise, consult and instruct judges. 
sand when necessary. Indeed the Caliph is under a duty to super 
vie the affairs of the judiciary and take all measures that are con 
ducive to the EPUM administration of j justice in the courts. 57. 
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any stage prior to enforcement. There is, however, disagreement o, 
the issue of whether the contents of this letter also accommodate 
judicial review by another judge. The Hanafi jurist al-Sarakhsi hy, 
reached the conclusion that either the issuing judge or another judg. 
may review the initial judgement. This letter, according to jJ. 

Sarakhsi, indicates that when an error becomes apparent to the gad; 
it is for him to reverse his own decision, and he should not allow los 


of face to deter him from doing so. Al-Sarakhsi continues: 


When the qadi's decision is brought before another qadi, following the 
former's death or departure from office, and the latter disagrees with it, 
if it is a matter on which the jurists are in disagreement, then according 
to ijmā”, the decision is not reviewable in matters that are open to ijtihād, 

If the second judge reverses the decision, he will have acted contrary to 

ijma'. But if the initial decision is in clear violation of the text and ijmā”, 
then it is reversible.5? 


Al-Sarakhsi thus clearly visualises that a judicial decision may be 
reviewed by either the issuing judge himself or by another judge. 

There is also a difference of opinion on whether the Caliph 
"Umar's letter validates a review of the initial decision only in that 
case or in other similar cases also subsequently encountered. 
According to one interpretation the initial decision remains enforce- 
able and may be neither reviewed nor reversed. The judge muy, 
however, subsequently review his earlier ijtihad in a similar case. This 
is considered the preferable of the two views on the analysis that 
ijtihad can be erroneous, but the court decision that is based on it 
remains enforceable. This is the conclusion that Ibn Qayyim 
al-Jawziyyah has drawn, as he paraphrases the relevant part of the let- 
ter as follows: 


When you wish to carry out fresh ijtihād in a subsequent case, let not 
your initial ijtihad deter you from doing so. For ijtihad is liable to change 
and the first ijfihad is no impediment to a variant ijtihād in a similar case, 
if you are convinced of its validity and truth. For truth commands prior- 
ity at all times.?? 


Notwithstanding such differences of interpretation, it should be 
clearly stated that judges have the authority under Islamic law to 
review their own decisions, whether such decisions are flawed by 
personal erroneous reasoning, or by a departure from the clear 
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injunctions of the Shari‘ah. The jurists of the various schools have 
spoken at length on the grounds of judicial review and the principles 
that regulate this subject. These may be summarised as follows: 

(a) When the court decision is based on a cause that is in reality 
non-existent; for example when a decision is based on perjury that 
has specified a ground, which is, however, not true. 99 

(b) When a serious fault comes to light in the evidential basis of 
the decision. It becomes known, for example, that the witnesses 
were unreliable and failed to fulfil the requirements of admissibility. 
The reason for this is that the Shari‘ah does not permit judicial deci- 
sions to be based on questionable grounds.! 

(c) When the evidence on which the decision is based is contrary 
to obvious facts.*? 

(d) When new evidence comes to light after adjudication. Ibn 
Rushd al-Qurtubi raises the question of whether it is permissible for 
agādī to admit evidence after the issue of a judgement. Al-Qurtubi 
adds that the "ulamā” are in disagreement, but the best view of the 
Mālikī school is that such evidence is permissible in matters pertain- 
ing to the Rights of God, or public rights, such as crimes and penal- 
ties, but not admissible in regard to the Rights of Man, that is pri- 
vate litigation and civil claims.9? It is one of the recognised grounds 
of appeal if the defendant proffers evidence that was unknown to 
him prior to adjudication.** 

(e) When a decree adversely affects the right of someone who is 
not a party to the dispute.9^ 

(f) When a decree is beyond the specified jurisdiction of the court.°° 
(g) When there is an irregularity in procedure, such as when a 

court decision is based on a mere claim, and is issued prior to grant- 
ing the defendant an opportunity to state his case. If this is deliber- 
ite, the decision must be reversed, otherwise a review is granted so 

x to rectify the irregularity.9? 

The judge must specify the grounds of his decision and the 
authority on which it is founded. A judicial decision that fails to indi- 
cate these is reviewable according to the Hanafis. The Shāfi īs are 
basically in agreement with the Hanafis on this point.** The Shāfi'ī 
jurist Ibn Abi al-Dàm al-Hamawi confirmed that the cause of the 
decision (sabab al-hukm) must be indicated, but if the decision is based _ 
on the confession of the defendant and the qadi merely states tl he 

necessary proof has been supplied to his satisfaction, this is sufi 
If the evidence, in other words, is self-explanatory, then a s! 
statement by the qadi on the grounds of the decision is not re 
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but such a statement is reguired when this is not the case. 


The ‘ulama’ are in disagreement about whether the qadi may adju- 
dicate on the basis of his personal knowledge without any further 
evidence. Only the Hanafis permit this, provided that such knowl- 
edge is founded on observed facts during the adjudication and tral 
itself, when, for example, the gādī incidentally hears a person speak- 
ing to another and confessing something. The Hanafis permit adju- 
dication on the basis of the personal knowledge of the gādī outside 
the prescribed offences, known as the hudid. The Hanafis have also 
held that in the event where the gādī issues a decision based on his 
personal knowledge, and it later transpires that he had confused the 
facts, then such a decision is liable to review and may be reversed." 
As stated earlier, a judicial decree must originate in the personal 
judgement and ijtihad of the qadi himself. When this is not the case 
and the qadi issues a decision that disagrees with his own judgement, 
his decision is reviewable. Examples of this are when the judge con- 
forms to the wishes of another person of influence, or when he 
adopts the ijtihād of another person contrary to his own beliefs. The 
judge must always act upon his own conviction. This rule is, how- 
ever, primarily addressed to the qadi who is also a mujtahid. But if the 
judge happens to be an imitator (muqallid) who follows the rulings 
of the school to which he belongs, then his decision is reviewable 
only if it disagrees with the dominant ruling of that particular mad- 
hhab (legal school).! ; 
The jurists are in agreement that a judicial decision that is mani- 
festly oppressive, whether deliberately or otherwise, is basically null 
and void, and therefore liable to reversal, initially by the issuing judge 
himself, who must instruct the parties to seek a review, or failing this, 
the Imām or his representatives are duty-bound to reverse it. In the 
event where an oppressive decision is implemented, if it is inten- 
tional, such as where bribery or personal prejudice are involved, the 
qadi must personally bear the consequences. If the decision has 
inflicted corporeal punishment, the qadi is liable, according to the 
majority of jurists, with the exception of the Hanafis, to just retalia- 
tion, that is, in cases where retaliation is deemed to apply. Some 
jurists, including Imam al-Haramayn al-Juwayni, have upheld the 
same ruling in the event of a serious neglect of duty, such as the fail- 
ure of the qadi to inquire into the admissibility of witnesses. This, in 
their view, is quasi-intentional (shibh al-‘amd) and entails personal 
liability. If the decision inflicts a financial loss, in cases of both 
intentional and quasi-intentional miscarriages of justice, the gādī 













Justice (‘Adl) 127 
M 


pears personal liability. If the gādī is unable to pay, the state must 
indemnify the injured party for the losses. The judge must be 
removed from office and punished for misconduct. He is also dis- 
qualified from holding judicial office in the future, and his testimo- 
iy is inadmissible even after repentance. 

In the event where a miscarriage of justice is attributable to some- 
one other than the qadi himself, such as perjury that has survived after 
due enquiry and cross-examination, especially where the witnesses of 
probity (tazkiyah) have confirmed the upright character of the wit- 
nesses of proof, then in all such cases of perjury, the witnesses of 
proof in the first place, but also the witnesses of probity, are liable to 
retaliation or financial compensation as the case may be.7? 


V. Court Procedure 


The procedural aspects of the administration of justice are regulated 

under the general heading of ādāb al-qada’ and muhakamat. The role 

and purpose of court procedure is to facilitate efficiency and ensure 

that adequate time and attention is given to the material aspects of 

disputes, and also to establish objectivity and coherence in trial pro- 

ceedings. Court procedures are designed to ensure a calm and peace- 

ful environment in the courtroom, which is conducive to scrutiny 

and impartial assessment. They safeguard the courtroom environ- 

ment from unfair and haphazard practices that compromise the ideals 

of justice. Court procedures in every legal system reflect the stan- 
dards of care and refinement in the system, and the necessary safe- 

guards that are taken. against distortion and abuse. The simple and 

direct trial procedures that were adequate for earlier communities are 

10 longer sufficient for more complex societies, where progress in 
various fields has opened new avenues for more sophisticated levels 

of abuse. Hence the integrity of a procedural system is tested by its 
openness to development and growth. Since procedural matters in 
the Islamic judiciary are open to considerations of public policy 
iyasah shariyyah), the process must always remain open to adjust- 
ment and reform. Procedural refinement is undoubtedly a cumula- 
tive process, yet the vital role of some of the basic rules of fair lọ 
an hardly be overestimated at any given time. In this connect 
attention will be drawn to some of the rules of fair trial that wer e 
down by the Prophet && and subsequently by his Compan 
Note, for instance, the hadith in which the Prophet & insti 
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ibn Abī Tālib, upon sending the latter as judge to the Yemen, as fol- 
lows: 


When the litigants appear before you, do not decide for one until you 


hear the other. It is more likely that by doing so the reasons of a judge- 
ment will become clear to you.” 
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Although ex parte judgement or gadā” ‘ala al-gha’ib has been felt 
to be permissible in exceptional situations, many jurists have quot- 
ed the above hadith as an authority to overrule the validity of ex 
parte judgement. This is definitely ultra vires in cases where the 
defendant is present in the locality or within reach. The Hanafis 
have proscribed judgement in absentia except in situations of neces- 
sity, whereas the Maliki, Shāfi ī and Hanbali schools permit it when 
the claimant has decisive evidence and long distance presents a 
problem for the other party. But this applies only to civil claims, 
and not to criminal disputes wherein ex parte judgement is general- 
ly not valid.”* 

Ibn Qudamah has held that the scope of the above hadith 
has been narrowed down, in so far as the rights of human beings 
(hugūg al-adamiyyin) are concerned, by another hadith, which seems 
to have validated adjudication in absentia. According to this 
hadith, when Hind, the wife of Abū Sufyan, complained to the 
Prophet & that Abu Sufyān was a niggardly man who did not give 
her enough maintenance for her and her child, the Prophet & 
instructed her as follows: 


Take what is sufficient for you and your child in a decent manner [or 
according to custom). 
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This hadith has provoked many comments from the jurists, some 
of whom have suggested that it applies to a particular situation, 


namely that of a married couple. Some commentators have, howev- 
er, by analogy, extended the application of this hadith to the case of 
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„debtor who refuses to respond to a court summons. The hadith is, 


nany case, held to be of particular import and does not validate ex 
judgement generally. 
The requirement that the disputing parties, especially the defen- 
dant, must be given equal opportunity to present his or her evidence 
sao upheld by another hadith, which provides that ‘the Prophet, 
ce be on him, decreed that the litigating parties should sit in front 
ofthe judge"."7 There is yet another hadith, narrated by Ibn * Abbas, 
inwhich the Prophet £& said: 























lfpeople were to be granted what they claim on the basis only of their 
- dims, they would claim the blood and property of others; but the oath 
ison the shoulder of the defendant.”% 


Kreis Il eles ou ced pale: ttl clans 3) 
Age ete! be coll 


Inaddition to its basic meaning, this hadith is expressive also of the 

apprehension that false and malicious claims might damage the rep- 
ution and good name of upright individuals, which is why the 
judge is authorised to reject a malicious claim and even punish a false 
accuser. In the absence of any other evidence to establish his claim, 
the last request that the claimant can make is to put the defendant on 
oath either to admit or reject the claim. This is also the subject of an 
equally important hadith-cum-legal maxim, which simply declares 
that: g onus of proof is on the claimant but the defendant takes 
an oath.” 

Al-bayyinah in this hadith is a derivative of bayan, which means to 
explain and clarify. Hence the claimant is expected to make his claim 
dear and specific, and support it by clear evidence. Bayyinah includes 
il forms of evidence, including witnesses, circumstantial evidence, 
expert opinion and documentation, and in some cases even the per- 
sonal knowledge of the judge. The last two hadith between them also 
provide basic authority for the principle of original non-liabilit 


Shar‘ah that people are not liable to anything and are p 
innocent unless they are proven to be guilty. Court claims 
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evidence. The subject-matter of a court claim must also be capable 

of constituting the substance of a valid demand that is put to the 

defendant. No one, for example, can sue another for failure to give 

in charity. The jurists have defined the claimant (mudda'i) as one who 
cannot be compelled to pursue his claim if he wishes to abandon it. 
The defendant (mudda‘a "alayhī) is the person who does not have that 
choice, and may consequently be compelled to respond to a valid 
claim.®° A claim (da‘wa) is considered basically weak, as it usually 
seeks to overrule the existing status quo, that is, the original non-lia- 
bility of the defendant, and does not carry any weight unless it is sup- 
ported by evidence. According to normal procedure, when a defen- 
dant denies the truth of the claim made by a plaintiff, the latter is 
called upon to provide evidence. The judge then ascertains the 
veracity of that evidence, which in the case of witnesses is through 
the procedure of tazkiyah, that consists of the verification of the 
character and reliability of the witnesses of proof.*! 

The Islamic judiciary is basically monolithic in that the courts of 
the Shari‘ah are courts of general jurisdiction for all types of disputes. 
Everyone must be treated equally, and there is in principle no recog- 
nition of specialised jurisdictions for members of different profes- 
sions, such as civil servants, soldiers, industrialists and the like. Nor is 
there any recognition of special privileges for ministers, parliamen- 
tarians, or the head of state. 

Historical precedent has favoured a single judge presiding over the 
court and representing the imam in a particular locality and court. 

But many Hanafi jurists and some jurists from the Hanbali and Shafi 
schools have held that there is no objection to a plurality of judges 
determining cases in consultation with one another. For the judge 

represents the imam, and the latter may, in his capacity as the prin- 

cipal party, decide to appoint one or more judges, in which case they 
will sit on a panel and make consultative decisions.*? 

The Ourān also validates arbitration (tahkīm) as a method of dis- 
pute settlement on the basis of an agreement between the parties (cf. 
al-Nisa’, 4:35). Reconciliation and resolution, even of court cases, by 
mutual agreement of the disputing parties is generally recommend- 
ed, so much so that all courts should encourage it prior to litiga- 

tion.*? 

The administration of justice is a cardinal duty of the state. Thus 
itis administered free of charge and the state may not charge any fees 
for providing judicial services. The doors of the court must remain 
open to the public, and no secrecy is permitted in trial proceedings. 
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Noris secrecy permitted i in regard to the locality where a court holds 
is sessions unless this is for special and exceptional reasons. The 

may not, however, divulge what his judgement will be before 
he court hearing. The disputing parties must also be present at the 
ime the court announces its judgement. Normal procedure also 
requires that the reasons and causes of court decisions are specified in 
witing, and that the court delivers a copy of its written judgement 
p each of the disputing parties.** 

The court normally may not delay its judgement once the grounds 
ad conditions of judgement have been duly identified and com- 
peted.’ The disputing parties are entitled to represent themselves 
iore the court, or to appoint representatives to act on their behalf. 

The attorney or counsel in this case acts in the capacity of a wakil 
who is basically answerable to his or her principal. This right is 
equally available to the head of state, who may appoint a wakil, usu- 
ily the public prosecutor, to represent him in the court of justice. 
The Hanafi ‘ulama’ have expressed some reservation about the valid- 
iy of wakalah in hudūd and gisās crimes on the analysis that the basic 
wk of the court in such cases is to validate the evidence, and in this 
matter, there is little room for representation. The generally accept- 
ed position has it, however, that representation is valid in all disputes, 
including the hudūd and qisas.® 

Three types of procedural systems are known in the history of 
wurt proceedings relating to criminal trial: the accusatorial, the 
inquisitorial and a mixed system that combines elements of both. 
The accusatorial trial system has been in use for longer, and its view 
Y criminal action is that it is a dispute shared between two parties of 
‘qual status. Within this system, the judge is precluded from engag- 
ing in pre-trial investigation, and mainly plays the role of balancing 
le evidence and the manner in which it is presented by the disput- 
ing parties without influencing the process of its discovery. 

In the inquisitorial system, investigation and indictment are car- 
ted out by a judicial magistrate. The trial judge, too, plays a role in 
uthering evidence, and asks questions during the trial; his role is not 
merely: confined to balancing and evaluating the relative vatis o 


towards the inquisitorial systems but also tends to combine «c 
ofboth. The judge has a role to play in the admission or reje: 
idence and claims that are presented to the court both befi 
turing the trial. The judge thus questions the disputing parti 
Witnesses during the conduct of a trial, and generally. C 
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room proceedings. Yet the judge is normally not involved in 
pre-trial proceedings pertaining to the conduct of investigation 
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cretionary powers of the head of state in this area remain, by and 
large, unrestricted. 92 Furthermore, it has been correctly observed that 


and the collection of evidence. The ģādī must also avoid addressing 
either of litigants in such a way as to support their claim or draw their 
attention to ideas about how to support it. The judge must 
also refrain from giving tendentious advice that might suggest things 


modern statutory legislation on court procedure and judicial review 
in present-day Muslim countries is generally in agreement with the 
Shari'ah and properly falls within the scope of siyāsah shariyyah.?? 






to the witness regarding the factual knowledge behind his or her 


testimony. *” 


As noted previously, court procedure pertaining to the conduct of 


investigation, prosecution and trial in the Islamic judiciary is deter- 
mined by the political authority in accordance with the broad terms 
of a Shari‘ah-oriented policy (siyasah shar‘iyyah). The ruler is accord- 
ingly authorised to determine rules and procedures that are deemed 
to be in the best interests of justice, and in harmony with the letter 
and spirit of the Shari‘ah. These policies do not determine the 
Shariah itself, but the best ways and means by which it can be 
administered.** As a part of siyāsah shar‘iyyah, the imam may impose 
jurisdictional limits on the powers of the court in accordance with 
the principle of takhsis al-gadā” (specification of court jurisdiction). 
These may be territorial, based on types of disputes such as criminal, 
civil and commercial, or may consist of quantitative limits such as 
imposing monetary or time limits on the length of custodial sen- 
tences that the court can impose, or imposing time limits on the 
hearing of claims. Takhsis al-qada’ authorises the imam to specify the 
jurisdiction of existing courts, or to create new ones as he deems 
necessary for the efficient administration of justice.*? As already indi- 
cated, the setting up of appellate tribunals, whether general or spe- 
cialised, and defining their jurisdictions, fall within the purview ofa 
Shari‘ah-oriented policy. 

The doctrine of siyasah equips the head of state with discretionary 
powers to take all the steps that are deemed necessary to secure ben- 
efit (maslahah) for the people, and establish good government.” 
‘There is nothing in Islam’, Khallaf has observed, ‘against establish- 

ing a judiciary consisting of specialised and well-defined spheres of 

jurisdiction, a judicial order in which the administration of justice 1s 


ensured by guarantees in respect of the enforcement of court deci- 
sions and the independence of the judiciary, as well as the nature of 
its relations with the other organs of state.’?! Matters pertaining to 


court organisation, are, for the most part, procedural in character, 
and there is rarely, if ever, a definitive text in the Shari‘ah to restrict 
the scope of siyasah shar'iyyah on procedural matters. Hence, the dis- 






The judge exercises considerable discretion in the determination 
of the quantum of ta‘zir punishments, but has no such powers in 
regard to the hudiīd and gisās offences. In regard to the latter, che 
judge exercises some discretionary power, which is usually in favour 
of the accused in respect mainly of determining the admissibility of 

evidence against him. Even in ta‘zir punishments, the judge cannot 
create the offence, but only determines the punishment deemed 
most suitable under the circumstances. 

Unlike the common law system, which subscribes to the doctrine 
of stare decisis, in the Islamic judiciary judges are not bound by the 
decision and precedent of the higher courts. This is partly a conse- 
quence of the independence of the jurist-mujtahid and judge, who 
must be at liberty to follow his own understanding of the Shari‘ah 
and his convictions on how to administer justice. The legal maxim 
that ‘ijtihad is not overruled by its equivalent [al-ijtihad lā yunqad bi- 
mithlihi]’ means in this context that if two qualified judges who are 
capable of utilising the source evidence of Shari‘ah in a dispute before 
them arrive at two different conclusions, provided that both comply 
with the basic requirements of valid legal reasoning and ijtihad, they 
are both equally valid, and one does not prevail over the other. A 
binding system of judicial precedent on the other hand requires the 
judge to follow the decision or precedent set by a superior judge. 
This is akin to judicial imitation (taglīd) which is deemed to com- 
promise the independence of the mujtahid. 


Vi. Distributive Justice 








One of the principal themes that have become the focus of attention 
in the writings of Western commentators on distributive justice is the 
identification of the criteria on which distribution should be based. 
Equality is generally voiced as one of these criteria. Another is indi- 
vidual need, which many have held should be the basis of an imdi- 
vidual's entitlement from the public purse. Still others have spoken 





of individual merit and contributions to the common wealth as 
better criteria for its valid distribution. There are still oth 
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O mankind! Keep your duty to your Lord Who created you from a sin- 
gle soul and created its mate of the same [kind] and created from these 
many men and women. And keep your duty to God, by Whom you 
demand your rights from one another, and [observe] the ties of kinship. 


(al-Nisa’ 4:1) 
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maintain that distribution should be by reference to the ethical norm 
of what might seem to be justified and right. The pro-liberty 
philosophers, including Bentham, Austin and Mill maintained, on 
the other hand, that granting maximum liberty to the individual 
limited only by the liberty of others, and the operation of a free mar- 
ket, will guarantee social justice. Utilitarian philosophers of the nine- 
teenth century, including Bentham and Mill, held that che maximi- 
sation of utility, the common good and the interests of people should 
be of primary concern to distributive justice. The course or policy 
that is adopted must, in other words, bring greatest benefit to the 
largest number. Modern commentators on the subject, including 
John Rawls, who emphasise rights, seek to displace utilitarian con- 
ceptions of justice as the appropriate paradigm. Utilitarianism has also 
suffered a decline partly because of its neglect of individual differ- 
ences: the happiness of each person should not count equally in the 
total without regard for his or her past behaviour. An increase in total 
happiness might be unfairly purchased at the price of the pain of 
innocent individuals. The problem thus remains as to which of these 
approaches to distribution is the most convincing.”4 
Distribution on the basis of equality tends to ignore relevant differ- 
ences, such as the case of those who might have dependents to feed or 
large medical bills to pay. It is therefore said that a satisfactory under- 
standing of equality requires that individual circumstances and needs 
should be taken into account. Distribution on the basis of need alone 
also ignores the question of how much is deserved and who has con- 
tributed more. The fact that A has worked hard and B has not is sure- 
lyan important factor in determining a just distribution. Furthermore, 
determining the needs of individuals is a difficult and changeable 
process. Legal philosophy has thus envisaged different approaches to 
distributive justice. The governing criterion could be one that looks 
to the past behaviour of individuals, their present situations, or their 
future happiness and the social good. The lack of consensus outlined 
previously has led some commentators to deny that any single prina- 
ple of distribution will be adequate, and maintain that combining two 
or more into a single formula seems almost as arbitrary. 

Islam’s approach to distributive justice is embedded in the notion 
of human fraternity (al-ikha’ al-insānī) and cooperation (ta awun), 
principles that find explicit affirmation in the Our'ān. In more than 
one place, the Qur’an affirms the fraternity of mankind, their unity 

of origin, and equality in the eyes of the Creator. Thus according to 


a Quranic address: 


The Qur’an thus highlights the bond of unity among human beings 
in the expression al-arham (ties of kinship), a specific term that is 
usually employed in the Qur'an in the context of inheritance and 
blood relations within the family (i.e. dhkawū al-arhām). The ayah 
thus began with describing the entire human race as being of the 
same ancestry, and then advised all people to be mindful of their ties 
of kinship with one another. The fraternity of man in the Qur'an 
has been re-enforced, in the case of Muslims, by their fraternity 
with the hole of mankind, and there is no conflict between this and 
the Our'ānic declaration that ‘the believers are brethren’ (al- 


Hujurāt, 49:10).?5 
.8 95 O ga gai Lasļ 


Fraternity among the believers has, in turn, a bearing on the faith 
of every Muslim, as expounded in this hadith: "None of you is a 
(true] believer unless you like for your brother that which you like 
for yourself”? According to another hadith, "The faithful are to one 
another like [parts of] a building, each part strengthening the 
other?! In yet another hadith, it is stated that ‘every Muslim is a 
brother to his fellow Muslim, neither wronging him nor allowing 


him to be wronged’ ?5 
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The Qur'àn enjoins the believers to ‘co-operate in good work and 
righteousness, and co-operate not in hostility and sin’ (al-Ma idah, 
5:2). 
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Co-operation in good work underscores the moral substance of fra- 
ternity. Al-birr refers mainly to the decent and fair treatment of oth- 
ers (husn al-mu‘amalah) by being pleasant and courteous to them, and 
being generous in helping those who are in need.” This is the pur- 

port of another Qur’anic passage that reads: ‘You shall not attain 

virtue {al-bir] unless you spend [on others] of what you like for 
yourselves’ (Al Imran, 3: 92). 


(nba’) and profiteering (ihtikār) on the one hand, and encourages the 
giving of benevolent loans (gard hasan) to those in need, even if they 
are not very poor, on the other. 

The Shari‘ah also seeks to bring about the equitable distribution 
of wealth through its social support system (a/-takāful al-iftima'i), 
which can be seen in four areas of co-operation as follows:19! 
(1) takaful within the family, which is manifested in a regime of 
maintenance (a/-nafagāt) for close relatives, and provisions relating 
to inheritance and bequest; (2) takaful within the community main- 

ly through the distribution of revenues from zakah (legal aims); 

(3) co-operation among smaller groups and associations, such as 
neighbours and local residents; and (4) voluntary charities and 
atonements (al-sadagat wa’l-kaffarat) including charitable endow- 
ments (al-awqaf). 19? 

Maintenance or nafagah normally includes food, clothing, 
dwelling, education, marriage, and also services and medical treat- 
ment for the ill and the disabled.' Close relatives may be entitled to 
obligatory maintenance without consideration for individual need, 
such as in the case of one's wife; or it may be on the basis of need 
alone and provided even if the recipient is able to earn a living, such 
as in the case of one's parents; or it may be based on need but given 
only when the recipient is unable to earn a living, such as in the case 
of one's adult offspring, and with regard generally to other relatives. 

This last condition, that the recipient must be unable to earn a liv- 
ing, is to encourage people to occupy themselves with productive 
work." Parents are an exception to the rule of need because of the 
Qurànic call that they should in all cases be treated with ihsan 
al-Nisa’, 4:36). Reasons for the inability to earn a living include 
being a minor, illness, chronic blindness, and being a student engaged 
in the pursuit of knowledge, on condition, however, that the student 
is successful at his/her studies. A student who is unsuccessful therefore 
loses his right to nafaqah.! There is some disagreement among the 
jurists on this, but the Hanafis have held that the rules of nafaqah apply 

to Muslim and non-Muslim relatives alike, and that unity of religion 

is nota requirement." And lastly, the duty of nafaqah falls on the state 

in respect of those poor and needy members of community who are 
unable to work and have no one to support them. 

Bāgir al-Sadr's contribution to the debate on income and wealth 
distribution is not as concerned with the relative shares of income 
and wealth as it is with the provision of basic needs so that all men 

can live with dignity. He has distinguished three groups in 
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The Qur'àn also emphasises that al-birr requires a sense of sinceri- 
ty in giving when it declares that ‘it is not a virtue to turn your faces 
[in prayer] to the East and the West; but virtue is to have faith in 
God and the Last Day [...] and spend of your wealth out of love for 
Him on the near of kin and the orphans and the needy (al-Bagarah, 
2:177) 
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The Caliph ‘Ali’s reading of these passages led him to the conclusion 
that "God Most High has made it obligatory on the rich to provide 
for the poor with what is adequate for them’ (cf. al-Dhāriyat, 51:19). 
Another prominent Companion, Abū Dharr al-Ghaffari, went so far 
as to say that it was impermissible for a Muslim to accumulate wealth 
beyond his needs, and that surplus wealth in the hands of the rich 
should be expended on community welfare. ? Be that as it may, 
Muslim jurists have held that acquisition of wealth through lawful 
means is not against the teachings of Islam. And lastly, it is a mani- 
festation of fraternity and co-operation that the Shari* ah forbids usury 
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(1) those who can provide, through ability and talent, a high stan- 
dard of living for themselves; (2) those who can satisfy their basic 
needs through their work; (3) the physically or mentally weak who 
cannot sustain themselves through their efforts. 

Society has an obligation to help the latter, but not so as to 
penalise the first group. For penalising work is tantamount to deal- 
ing a heavy blow to the most important power that pushes the eco- 
nomic system ahead." Both Umar Chapra and Nejatullah Siddiqi 
refer to al-Sadr in their own works. Chapra cites with approval 
al-Sadr's view that poverty and deprivation are caused by the absence 

of a morally defined framework of human relationships between the 
rich and the poor. Siddiqi supports al-Sadr’s case for a minimum 
guaranteed standard of living for all in an Islamic state. !08 
Unlike Christianity and Judaism, which designated charity a moral 
duty of the rich, in Islam zakah was elevated into a pillar of the faith 
and a legal obligation. Zakah is a tangible manifestation of fraternity 
and co-operation in the Muslim community. It is payable at an 
annual rate of about two and a half per cent on surplus assets, but the 
precise amount varies with reference to the type of assets. Since 
zaküh is a pillar of the faith, it is levied only on Muslims; non-Muslim 
citizens pay a poll-tax (jizyah), which is at about the same rate as 
zakāh. The Qur’an designates zakah as a right of the poor in the 
wealth of the rich (al-Dhāriyāt, 51:19) which is paid in order to free 
and purify property from the claims of those entitled to a share in it 
(al-Tawbah, 9:103). Being a right, zakah is recoverable by legal 
means, not just while a person is alive but also from his estate after 
his death. Zakāh is a special tax earmarked for distribution among 
specific target groups, namely the poor, the needy, the insolvent 
debtor and a number of other classes of people (eight classes are men- 
tioned in the Qur’an—al-Tawbah, 9:60). Entitlement to zakah and 
other welfare assistance is generally determined on the basis of need 
but government authorities may exercise a certain amount of discre- 
tion in determining the manner and quantum of its distribution. 
Reports indicate that the Prophet # used to give, when distributing 
state revenues to the public, two portions to a married person, and 
only one to a single person.!? It is also reported that the Caliph 
‘Umar ibn al-Khattab entitled a married person who had a child to 
à larger portion of assistance from the state funds, and the amount 
gradually increased as the child grew older.!!! Without entering into 
details, the public treasury (bayt al-mal) has been divided into four 
sections, namely the land and poll tax division, which provides funds 


Justice (‘Adl) 139 
EE 






for general state expenditures and assistance to the poor among 
non-Muslims; the spoils of war division, which is to fund general 
state expenditures and the maintenance of poor Muslims to the 
extent of supporting them for one year; zakah collections, which are 
to be expended as the Our'ān has specified (al-Tawbah, 9:60); and 
unclaimed assets including escheat and unowned property, which are 
exclusively spent on the poor, including for their medical treatment, 
maintenance, funeral expenditures and so forth.!!? We may note 
here, in passing, the view commonly held by contemporary Islamic 
economic writers that zakah and the Islamic inheritance system are 
insufficient in themselves to ensure a just distribution of resources in 
the community. !!? 
It may further be added, on an historical note, that during the time 
of the first Caliph, Abū Bakr, the renowned Companion Khalid ibn 
al-Walid signed a treaty with the Christians of Hīrah in Iraq in which 
he committed the public treasury to assist those of them who were 
unable to work because of old age, poverty and illness, and exempt- 
ed them from the jizyah for as long as they resided in Muslim terri- 
tories.'!* The Caliph ‘Umar assigned welfare allowance to those in 
need, both Muslims and non-Muslims. It is reported that on one 
occasion he exempted an elderly Jew, whom he met in the mar- 
ket-place, from the payment of poll-tax and assigned an allowance 
for him from the bayt al-mal. He told the keeper of the bayt al-mal 
that it was *unfair that we ate from the fruit of his youth and then let 
him down in his old age'.!!? This is evidently a recognition of indi- 
vidual merit and contribution in the distribution of wealth. Reports 
aso have it that in one of his night tours of Medina, the Caliph 
‘Umar heard the cries of a child and alerted the mother to this, but 
alittle later he noted that the infant was crying again and this time 
he rebuked the mother who said in response that she was weaning 
the child but this had not worked out very well. Upon further inves- 
tigation, it turned out that the child was being weaned too early 
because the Caliph only entitled weaned children to welfare assis- 
tance. The Caliph then changed his policy and issued orders that 
entitled all children to welfare assistance. !! 

There is much emphasis in the Qur'àn and the Sunnah on co- 
operation between neighbours, on voluntary charity, hospitality for 
travellers, on expiations (kaffārāt) and charitable endowments 
(avgāf—usually for local welfare purposes) that the jurists have 
caborated, and they all have the common objective of helping the _ 
Poor and facilitating equitable distribution ‘so that wealth does 
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circulate only among the rich’ (al-Hashr, 59:7). 
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achieve a variety of goals. The purpose is not only to eradicate 
poverty and prevent the concentration of wealth in the hands of the 
rich alone, but also to alleviate other kinds of hardships, such as by 
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Imam Mālik, Ibn Hazm and al-Ourtubī have held that when the 
zakah revenue is insufficient to support the poor in a neighbour- 


hood, district or village, additional taxes may be levied on the rich to 
provide the poor with their necessities, and it becomes the duty of 
the rich to pay these.''” Attention may also be drawn here to the pact 
of fraternity that the Prophet & endorsed between some individuals 
among the Immigrants and later among the Immigrants and Helpers, 
who consequently used to regard one another as real brothers and 
shared their food and shelter. Abū Zahrah has recounted this and 
suggested that this Prophetic Sunnah should be emulated and 
revived.'!® There are also provisions in the sources on atonements 
(kaffarat) for deliberately breaking of the fast during Ramadan, for 
accidental homicide, for a certain type of divorce known as al-zihar, 
for futile oaths, and for certain omissions/irregularities in the Haj 
ceremonies, all of which usually consist of providing food and cloth- 
ing to the poor, and contribute to a fair distribution of wealth. 
The Qur'an also enjoins kindness (ihsān) to three types of neigh- 
bours: the neighbour-cum-relative, the neighbour who is not a rel- 
ative, and one’s companions in a journey (al-Nisa’, 4:36). Ibn 
Hazm’s reading of the source evidence on hospitality for travellers 
persuaded him to say that serving them is obligatory for a day anda 
night. "Acts of Kindness among Neighbours [al-Ma‘iin]’, is the title 
of a Our'ānic sūra, where it is declared on a striking note: 


Woe to those who pray, but who do not think of what it means; those 
who do an act of goodness in order [merely] to be seen, and refrain from 
{a small] act of kindness. (al-Ma‘tin, 107: 4-7) 






extending help to travellers even if they are not poor, or to debtors 
even if they have some property, or to relatives who may not be in 
need, and so forth. Some distribution also occurs in the form of 
atonements and acts of piety and devotion. The system is committed 
not only to establish justice but also to promote mutual affection and 
kindness in the community. A variety of redistributive measures are 
employed, some of which are compulsory and others voluntary, just 
as there are measures that are permanent, such as those concerning 
zakah and inheritance, and measures that can be brought in when 
needed (additional taxation, for example). The permanent measures 
aim to curb excessive deviation from the basic scheme, whereas tem- 
porary measures may be taken in response to exceptional circum- 
stances, The emphasis is on equity but not on equality in personal 
income levels and wealth. There is recognition in the system that 
insisting on absolute equality in disregard of personal merit, need, 
and contribution can lead to injustices. Justice itself is the supreme 
objective of Islam, and the quest for it is not limited to a particular 
methodology or framework. Any approach or formula that leads to 
justice and is designed for the purpose of attaining a just distribution 

of wealth is therefore deemed to be acceptable. 

From its essentially individualist conception in the nineteenth 
century, justice as translated into law in Western jurisdictions has, in 
the course of the twentieth century, assumed a predominantly social 
character. As a consequence of the acute awareness of the hazards 
facing individuals because of such catastrophic events as World War 
I, the economic depression of late 1920s and early 1930s, the rise of 

Fascism and Nazism, and World War II, idealistic aspirations to pro- 
tect human beings have been manifested and reasserted worldwide, 
and formulated in such documents as the Universal Declaration of 
Human Rights of 1948. More pragmatically, Western states have 
shouldered much greater social responsibilities. Generally, since 
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Commentators have understood al-mātūn as meaning being helpful 


in small things, such as lending a utensil to a neighbour and small acts 


of generosity. bp 
Islam has envisaged a diverse system of distribution, which aims to 









World War II, the rising rates of higher tax brackets, state or com- 
munal subvention of welfare programmes in education and health, 
and restrictive provisions limiting the autonomy of individual trans- 
actions, including unfair competition regulations, consumer protec- 
tion and the like, have consistently created what the French term the 
economic and legal dirigisme, or state-directed activities. The gener- 
al trend in Western Europe is still along the lines of welfare states ar 
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service states, of which the former stresses the recipient side and the 
latter the supplying side. The two sides have the idea of social justice 
in common. 1^ 
While Western discourse on social justice is predominantly philo- 
sophical, the Islamic approach is basically legal, which is determined, 
in its broad outline, by the directives of the Qur'an and the Sunnah. 
Whereas Western philosophical discourse is preoccupied by consid- 
erations of rationality and theoretical paradigms, the juristic 
approach of the Shari ah is primarily concerned with laying down a 
set of principles and rules that are expressive of diversity in outlook 
and treating each case on its merit rather than by concern for adher- 
ence to a predetermined philosophy. The Islamic conception of 
social justice thus depicts a mixed picture that tends to combine a 
multiplicity of influences. This might prove difficult to achieve 
under the more heavily philosophical approaches that are part of 
Western discourses on justice. The relative absence of a parallel dis- 
course among Muslim writers can be partially explained by the 
reluctance on the part of Muslim jurists to subject the normative 
guidelines of the Qur'an and the Sunnah to philosophical argumen- 
tation. The juristic approach attempts to comprehend and interpret 
the Qur'an and the Sunnah, whereas the philosophical approach is 
not bound by the concerns of adherence to an authoritative frame- 
work. Yet philosophers, too, have somehow felt the need to com- 
mit themselves to their own theoretical paradigms that are rooted, 
not in any commitment to the authority of divine revelation, but in 
the rationalist concerns of consistency and coherence. Having said 
this, the two approaches are not inherently opposed to one another 
since they subscribe to a set of values that are, in the final analysis, 
upheld by each. 


VII. Siyasah Shariyyah (Sharī ah-Oriented Policy) 


This is a broad doctrine of Islamic public law that authorises rulers 
and judges, that is, the ulū al-amr, to determine the manner in which 
the Shariah should be administered. A ruler may accordingly take 
discretionary measures, enact rules and initiate policies as he deems 
appropriate in the interests of good government, provided that no 
substantive principle of the Shariah is thereby violated. The discre- 
tionary powers of the ulii al-amr under siyasah shar‘iyyah are particu- 
larly extensive in the field of criminal law. The ulii al-amr may thus 
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decide on rules and procedures to discover truth and determine guilt. 
With regard to the substantive law of crimes too, the uli al-amr have 
powers to determine what behaviour constitutes an offence and what 
punishment is to be applied in each case. 

Penalties that are imposed at the discretion of a judge are known 
as la zirit. As a branch of styasah, ta‘zir (lit. deterrence) takes into 
consideration the nature of the offence and the particular circum- 
sances of the offender. The judge may thus determine the punish- 
ment of ta‘zir in each case according to his own observations and 
personal ijtihād. 

The ‘ulama’ have used siyāsah shariyyah for different purposes. 
Literally, it means Shari ah-oriented policy, or government in accor- 
dance with the Shari ah. In this sense, siyasah shar iyyah applies to all 
government policies, whether in areas where the Shari‘ah provides 
explicit guidance or otherwise. In its juridical usage, however, siyāsah 
shariyyah implies decisions and policy measures taken by the imam 
and the ulū al-amr on matters for which no specific ruling can be 
found in the Shari^ah. In this sense, siyasah shariyyah, as Khallaf 
observed, is tantamount to acting on a maslahah, or public interest, 
that the Lawgiver has neither upheld nor overruled. *Siyāsah 
shar iyyah denotes, in other words, the administration of public affairs 
inan Islamic polity with the aim of securing the interest of, and pre- 
venting harm to, the community, in harmony with the general prin- 
ciples of the Shari ah, even if this disagrees with the particular rulings 
of the mujtahids.’'?! Siyāsah may thus entail adopting policies and 
enacting laws in all spheres of government, in the areas of domestic 
or foreign relations, and constitutional, fiscal, administrative or judi- 
























cial affairs. All measures taken to facilitate the efficient management 
of public affairs fall within the purview of siyāsah provided that they 
do not violate the clear injunctions of the Shari*ah. 

According to Ibn Qayyim, siyāsah shariyyah does not necessarily 
mean conforming to the explicit rules of the Shari ah: ‘Any measure 
that actually brings people closer to beneficence [salah| and furthest 
away from corruption | fasād| partakes of just siyasah, even if it has 

not been approved by the Prophet, or regulated by divine revelation. 
Anyone who says that there is no siyāsah shariyyah where the 
Shari ah itself is silent is wrong. !? 

Siyāsah shariyyah is thus characterised by its essential harmony 
with the spirit and objectives of the Shari*ah, sometimes even at the — 
tisk of abandoning the letter of the law. Commentators have 
trated this by reference to a decision of the Caliph “Umar 
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al-Khattab concerning the muallafat al-gulūb. These were persons of 


influence whose friendship and co-operation were regarded as ben- 

eficial for the victory of Islam. The Qur’an (al-Tawbah, 9:60) had 

assigned a share for them in the zakah revenues, which the Caliph 
discontinued saying that ‘God has exalted Islam and it is no longer in 
need of their favour’. The Caliph thus departed from the letter of the 

Qur'an in favour of its general purpose, and his ruling is considered 
to be in harmony with the spirit of the Qur'an. 1? 

The fugaha’ have also used siyāsah shar iyyah in the sense of imply- 
ing flexibility (tawst‘ah) for rulers and judges in their decisions. In this 
way, siyāsah is used to denote discretionary powers: when a decision 

is said to have been taken as part of the siyasah of a ruler or judge, 
this is tantamount to saying that it was a discretionary decision, pro- 

vided of course that it did not contravene the Shari ah. Al-Oarāfi has 
thus spoken of the need for tawsi'ah in the rulings of the Diwān al- 
Mazalim and in the actions of the police in their efforts to curb crim- 
inality and corruption. He has quoted in authority the hadith that 
‘harm [darar] may neither be inflicted nor reciprocated’. Al-Qarāfi 
has also referred to an incident where the Prophet #& suspected a 
man, during the course of a military expedition, of being a spy, and 
punished the suspect until he made a confession. ?* 

“Adl or justice in its juridical sense may sometimes conflict with 
the requirements of a judicious policy. This may be illustrated by an 
incident that took place during the time of the second Caliph, ‘Umar 
ibn al-Khattab. The Caliph used to receive complaints against his 
officials at public gatherings. On one such occasion, a member of the 
public complained against the governor of Egypt, ‘Amr ibn al-‘As, 
that the governor had flogged him with one hundred lashes for no 
apparent cause. When the Caliph was convinced that the punish- 
ment was unwarranted, he asked the plaintiff to retaliate. “Amr ibn 
al“As, who was present on the occasion, intervened, and said that 

retaliation in this case might be in harmony with the dictates of jus- 
tice, yet it was unwise to flog a governor in a public gathering. The 

Caliph agreed and the matter was settled through financial compen- 

sation. 

The later-day jurists (al-muta'akhkhirūn) have, however, used the 
term siyasah shar‘iyyah in a more restricted sense, that is, to imply the 
administration of penalties meted out by rulers and judges in order 
to combat criminality and evil.!”* Ibn ‘Abidin has thus described 
siyasah shariyyah as an intensification of penalties for crimes con- 
cerning which the Shariah has a ruling, but where the penalty in 
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question needs to be increased due to the hideous nature of the 
crime.!2” Al-Mawardi has spoken in similar terms, but has mentioned 
in this connection rulers and judges (umara’ wa gudāt), adding that the 
former exercise siyasah whereas the latter implement the rules 
(ahkām) of the Shariah, and refers by way of illustrations to inves- 
tigative detention by police as a manifestation of siyasah.!?? This sort 
of distinction does not, however, feature prominently in other works 
on the subject. The extra-textual applications of siyasah are illustrat— 
ed by reference to the fact that rulers have sometimes ordered the 
killing of criminals who robbed houses at times when calamities such 
as fire, earthquake and war caused the occupants to flee, or when 
kidnappers terrorised people and inflicted suffering on the parents 
and relatives of victims. But to confine siyāsah to the administration 
of penalties is not totally justified, for siyasah has much wider scope, 
and can equally apply in other areas of government. 
The Qur'anic authority for siyasah can be found in a number of 
its injunctions, especially those that enjoin the promotion of good 
and the prevention of evil on the believers.!?? Siyāsah shar‘iyyah is 
thus an instrument in the hands of the ulii al-amr by which they may 
discharge their duty. But more specifically, the Our'ānic command 
ordering to the believers to ‘obey God, obey the Messenger and 
those who are in authority among you’ (al-Nisa’, 4:59) provides the 
necessary authority for siyāsah. Obedience to the ulii al-amr is thus a 
Quranic duty for Muslims provided that the uli al-amr themselves 
comply with the dictates of the Shari‘ah.'°° The preceeding Qur’anic 
ayah in the same sūra (al-Nisa’, 4:58) has also been quoted as the 
authority for siyāsah in regard to the selection and appointment of 
government officials. The text thus provides that ‘God commands 
you to hand over the trusts [al-amanat| to whom they belong, and 
when you judge between people, judge with justice’. Ibn 
Taymiyyah’s renowned book, al-Siyasah al-Shar‘iyyah fi Islah al-Rāī 
wa'l-Réiyyah (On the Benefits of Siyasah for both the Ruler and 
Ruled), as the author explains, is a commentary on this single āyah 
of the Qur'an. Ibn Taymiyyah has stated that the Qur'anic concept 
of trusts in this a@yah has been interpreted by the following hadith: 
"When a person is entrusted with authority over the affairs of beliew— 
ets, and he in turn delegates this authority to another, while he could 
find a more competent person for the task, he has betrayed God and 
His Messenger. 1 More generally, however, since the application 
of siyāsah is not confined to a particular area in the management of 
public affairs and applies generally to all subjects of concern to g 
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government, all of the Our'ānic āyāt that can be quoted for justice, 
benefit (maslahah), the removal of hardship (raf al-haraj) and the 
elimination of corruption and oppression can be quoted in support 
of siyāsah. References have been made in particular to the two 


Qur’anic āyāt proclaiming that ‘God does not intend to put you in 
hardship’ (al-Mā'idah, 5:6); 
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and that 'He has not made religion a means of imposing hardship 
upon you' (al-Hajj, 22:78). 
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Then the Qur'ànic text proclaiming that ‘God commands justice 
[al-‘adl] and benevolence [al-ihsan]’ (al-Nahl, 16:90) 
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as well as the hadith declaring that ‘religion is good advice” (al-dīnu 
al-nasīhatu) all provide supportive evidence for síyasah.!?? 

Siyāsah in its widest sense has five purposes: the protection of faith, 
life, intellect, lineage, and property. '?? The *ulama' are unanimous on 
the point that the protection of these values constitutes the ultimate 
objective of the Sharī'ah itself, despite the fact that a specific refer- 
ence to this group of values can be found neither in the Qur'àn nor 
the Sunnah. General consensus (ijmā) on the protection of these val- 
ues is not based on any particular provision of the Our'ān or the 
Sunnah, but on the overall contents of these source-texts and on the 
numerous commands and prohibitions that are designed to protect 
these values. The same can be said of the Qur'ànic verses that enjoin 
on the community the pursuit of good and prevention of evil. The 
good and evil are nowhere listed exhaustively in the Qur'àn or the 
Sunnah, but can be known through a general investigation of these 
sources. But even so, as al-Shatibi pointed out, right and wrong can- 

not be known in detail in advance without referring to particular acts 
and their surrounding circumstances.!** Hence the ulii al-amr must 
have powers to uphold and protect the values and objectives of the 
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Shari'ah, and be able to order punishment for conduct that violates 
the sanctity of these values. It is on the strength of this argument that 
some jurists have added to these five values a sixth, namely the 'elini- 
ination of corruption', so as to enable the ruler to penalise conduct 
that amounts to corruption even if it does not violate any of the five 
values in question, and even if no specific ruling for it could be found 
in the Shari 4h. 19^ 
Ibn Qayyim has divided siyāsah into two types: unjust (siyasah 
zilimah), which the Sharī'ah forbids, and just (siyāsah "ādilah), which 

serves the cause of justice. Since justice is the overriding goal of 
siyasah 'adilah, it is an integral part of the Shari‘ah and is always in 
harmony with it. ‘We merely call it siyasah because of the linguistic 
usage, but it is nothing other than the justice ordained by God and 
His Messenger.” The Prophet £& has occasionally ordered flogging 
or doubled the amount of compensation in mitigated cases of theft, 

and gave orders to smash the container in which wine was found. 

Ibn Qayyim continues: "Whoever sets free the accused, after his tak- 
ing an oath [as to his innocence], stating that chere should be no 
punishment without the testimony of just witnesses, even though he 
has a reputation for corruption and robberies, verily acts contrary to 
siyāsah shar iyyah? 196 

It is not just siyāsah to persist in refusing to hear all claims which 
are not accompanied by upright witnesses. Indeed the judge is autho- 
rsed to admit witnesses of lesser qualification ( ghayr "udūl) if this 
proves to be the only way of protecting the rights and properties of 
people.” In their efforts to protect people against aggression, the 
most capable of rulers have exercised intuitive judgement ( farasah) 
and taken decisions on the basis of circumstantial evidence 

(amārāt).* A just siyasah requires that the judge does not set dan- 
gerous criminals free merely due to an insufficiency of evidence, but 
should detain them until the truth emerges. It would be patently 


tyrannical, on the other hand, to exercise the same degree of severi- 
ty on every accused p especially first-time offenders who have 
no criminal record.!*? 


The ruler is advised to be gentle in implementing the Shari^ ah, and 
to verge on the side of leniency where there is a choice between 
leniency and harshness. The removal of hardship from, and bringing 
ease to, the people is a general principle of the Shari‘ah which is 
derived from the Qur'an: ‘God intends every facility for you and He 
does not intend to put you in difficulty' (al-Baqarah, 2:185; see also 












al-Hajj, 22:78). 
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In support of this, Ibn Taymiyyah quoted the hadith that ‘gentle- 
ness does not fail to create beauty whereas harshness is most likely to 


lead to ugliness’, 
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i The Prophet & has also said: ‘God loves gentleness [al-rifq] and 
gives what He gives through gentleness not through harshness 


[nf]. 
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According to another hadith, Abū Burdah reported that when the 
Messenger of God sent Mu'ādh ibn Jabal and Aba Mūsā al-Ash‘ari 
to the Yemen, he told them: ‘Be gentle to people and not harsh with 


them; bring them good tidings of mercy and do not scare them, and 
do not incite them to aversion’. 14! 
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Commenting on this hadith, Ibn Taymiyyah observed it is 
not benevolent (ihsān) to citizens to leave them to do what 
they like, or avoid doing what they dislike. The essence of ihsān is 
to ask them to do what is beneficial for them in this world and 
meritorious in the next, even if they happen to dislike this. 
However, when a ruler asks his subjects to do what they dislike, he 
must do so with penne and avoid inciting people to aversion 
to the Shari ah. !* 

To conclude, the availability of some discretionary power in the 
administration of justice is in principle accepted in all legal systems. 
It is the scope and dimension of such powers that are the main cause 
of concern, and the chief reason behind efforts to develop adequate 

controls on their exercise. The need to regulate the use of discre- 
tionary powers is particularly pressing in the field of criminal law, 
where citizen are exposed to the use of coercive power. It is in this 
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area that the principle of the rule of law acquires especial significance. 
Given the increasing complexity of government in modern times, 
it would seem good siyāsah to define and restrict discretionary pow- 
ers, especially regarding ta‘zir, to reasonable limits. The bulk of civil 
and criminal law in present-day Muslim countries has, in any case, 
been either codified or extensively regulated by statutory legislation. 
Parallel to this development, a deliberate effort has also been made, 
almost everywhere, to regulate by means of legislation the exercise 
of ta'zīr on the part of the Sharī'ah courts. All this may be said to fall 
within the ambit of good siyāsah. The purpose is not, of course, to 
eliminate discretionary power or to overrule fa^zir punishment alto- 
gether. It is rather to regulate the exercise of discretionary power and 
to provide appropriate guidelines for it. 


NOTES 


1. Diya’ al-Din al-Rīs, al-Nazariyyat al-Siyasiyyah al-Islamiyyah, 7th edn., 
Cairo, Dar al-Turāth, n.d., p. 328; "Ammīāra, al-Islam wa'l-Elugūg al-Insān, 
p. 65; Anwar Ahmad Qadri, Islamic Jurisprudence in the Modern World, 2nd edn., 
Lahore, Shah Muhammad Ashraf Press, 1987, p. 480. 

2. Cf. Edgar Bodenheimer, Jurisprudence, the Philosophy and Method of the 
Law, 2nd edn., Englewood Cliffs (New Jersey), Prentice Hall, 1991, pp. 179- 
89; R.M.W. Dias, Jurisprudence, 5th edn., London, Butterworth, 1985; Stephen 
Mulhall and Adam Swift, Liberals and Communitarians, Oxford, Blackwell, 
1992, p. 80. 

8: ALA: Hart, The Concept of Law, Oxford, Clarendon Press, 1961, 
p. 186. 

4. Bodenheimer, Jurisprudence, p. 212. 

5. John Rawls, A Theory of Justice, Cambridge, Harvard University Press, 
1971, pp. 1116. 

6. J. Arthur & N. Shaw, Justice and Economic Distribution, 2nd edn., 
Englewood Cliffs (New Jersey), Prentice Hall, 1991, p. 5; Nait-Belkacem, 
‘Social Justice’, in Gauhar (ed.), The Challenge of Islam, London, The Islamic 
Council of Europe, 1978, p. 48. 

7. Cf. Zaydān, Nizam al-Oadā”, p. 12: ‘al-qada’ huwa al-ikhbār San hukn 
sharī “alā sabil al-ilzam". See also al-Zuhayli, al-Fiqh al-Islāmī, VI, 785. i 

8. Al-Zuhayli, al-Fiqh al-Islāmī, VI, 756. 

9. Ibid., VI, 740. 

10. Shams al-Din al-Sarakhsi, 
1406/1986, XVI, 59-60. 


> 


LE: s! 
Dàr al-Ma* 


al-Mabsüt, Beirut: 


149 











| 


150 FREEDOM, EQUALITY AND JUSTICE IN ISLAM 


SSS een 


11. Muslim, Mukhtasar Sahih Muslim, p. 147, hadith no. 537. 
12. Al-Tabrizi, Mishkāt, vol. II, hadith no. 2325 
13. C£ al-Zuhayli, al-Figh al-Islami, VI, 718. 
14. Ibn Qayyim al-Jawziyyah, al- Turuq al-Hukmiyyah, p. 16. 
15. Ibn Qayyim al-Jawziyyah, Flām, IV, 373. 
16. Yusuf al-Qaradawi, Madkhal li-Darāsah al-Shari‘ah al-Islamiyyah, Cairo, 
Maktabah Wahbah, 1411/1991, p. 177. 
17. Ibid., p. 178. 

18. Sayyd Qutb, Fi Zilal al-Qur'an, Beirut: Dar al-Shurug, 1397/1977, II, 
689. 

19. Muhammad Afzal Zullah, "The Application of Islamic Law in Pakistan’, 
presentation given at the International Islamic University Malaysia, 6 
September 1991, where the present writer was a participant. 

20. Muhammad Muslehuddin, Philosophy of the Islamic Law and the 
Orientalists, 2nd edn., Lahore, Islamic Publications Ltd., 1980, p. 106 

21. Abii Zahrah, Tanzim al-Islam, p. 31. 

22. Ibid. 

23. See for a discussion of this ayah and some of its other juristic implica- 
tions, Kamali, Principles of Islamic Jurisprudence, pp. 225ff. 

24. CF. al-Razi, Fakhr al-Din b. Umar, al-Tafsir al-Kabir (also known as 
Mafatih al-Ghayh). Beirut: Dar al-Fikr, 1398/1978, III, 353. 

25. See for details, Kamali, ‘The Limits of Power in an Islamic State’, 
pp. 323-53. 

26. Ibn Taymiyyah, al-Siyāsah al-Shar'iyyah fi Islah al-Rātī wa'l-Ra'iyyah, ed. 

Abd al-Rahmān b. Qasim, Beirut: Mu'assasat al-Risālah, 1398AH, p. 6. 

27. Ibid., p. 5; Ahmad, Usiil al-Nizam, p. 229. 

28. Al-Nawawi, Riyad al-Salihin, hadith no. 1872. 

29. Al-Qurtubi, Bidaya, II, 461; Ibn Hazm, Muhalla, IX, 435; Zaydān, 
Nizam, p. 51; Shaykh Tagi al-Din al-Nabhānī, Muqaddimat al-Dustūr, Kuwait, 
no publisher given, 1964, p. 216. 

30. Mahmassani, Arkān, p. 98. 

31. Farooq Hasan, The Concept of State and Law in Islam, New York, 
University Press of America, 1981, p. 43. 

32. Sulayman al-Tamawi, al-Sultat al-Thalath fi’l-Dasatir al-“Arabiyyah wa'l- 
Fikr al-Siyāsī al-Islāmī, 2nd edn., Cairo, Dar al-Fikr al-"Arabī, 1973, p. 401; 
Muhammad Fārūg al-Nabhin, Nizam al-Hukm fi'l-Islam, Kuwait: Jami‘at 
al-Kuwait, 1974, p. 623. 

33. "Ajlānī, Muhammad Munir, “Abgariyyat al-Islam fi Usūl al-Hukm, Beirut: 
Dar al-Nafā'is, 1405/1985, p. 342. 


34. Ghulam Murtaza Azad, Judicial System of Islam, Islamabad: Islamic 
Research Institute, 1987, p. 50. 




















Justice (‘Ad/) 151 
EE 
35. Madkūr, Ma‘alim, pp. 441-443. 

36. Ahmad, Nizām, p. 192. 

37. Al-Tamawi, al-Sultat, p. 401; Nabhan, Nizam, p. 623; Muhammad 
Salim Madkūr, al-Qada’ fi'l-Islam, Cairo: Dar al-Nahdah al-‘Arabiyyah, 1964, 
. 30. 
V Al-Mawardi, Ahkam, p. 64. 

39. Ibn Oudāmah, al-Mughni, II, 308. 
40. "Ajlanī, "Abgariyyah, p. 343; Tamawi, al-Sulfat, p. 402; Nabhan, Nizam, 
p. 624. 

41. Madkūr, Qada’, p. 31. 

42. Nabhān, Nizām, p. 624; Nabhānī, Mugaddimah, p. 206. 

43. Uthmān, Fikr, p. 321. 

44. Ibid., p. 304. 

45. Mutawallī, Mabadi’, p. 230. 
46. Al-Tamawi, al-Sultāt, p. 403. 
47. Muhammad Asad, Principles of State and Government in Islam, Berkeley 
(California), University of California Press, 1966, p. 66; Khalidi, Oawā'id, 
p.211. 

48. Ibid., p. 211. 

49. Al-Tamawi, al-Sultāt, p. 413; al-Nabhānī, Mugaddimah, p. 213. 

50. Mohammad H. Kamali, ‘Appellate Review and Juridical Independence 
in Islamic Law’, in C. Mallat (ed.), Islam and Public Law, London, Graham & 

Trotman, 1993, pp. 49-85. 

51. Abū Dāwūd, Sunan, vol. VIII, p. 1016, hadith no. 3576. 

52. Ibid., III, 1013, hadith no. 3567. 

53. Zaydān, Nizam, p. 277. 

54. Cf. Farid Muhammad Wāsil, al-Sultah al-Oadā'iyyah wa Nizam al-Qada’ 

fil-lslam, 2nd edn., Cairo, Matba‘at al-Amānah, 1983, p. 278; 

55. Zaydān, Nizām, p. 83. See for detail, Kamali, 'Appellate Review”, pp. 
49-85. 

56. Cf. Azad, Judicial System, p. 104 
57. Al-Mawardi, Ahkam, pp. 59-60; Ibn Qayyim al-Jawziyyah, I'làm, I, 85- 

6. An English translation of this letter appears in K. M. Ishaque, ‘Al-Ahkam 
i-Sultàniyyah! , in Islamic Studies 4 (1965), pp. 289ff. 

58. Burhān al-Din Ibn Farhün, Tabsirat al-Hukkam fi Usūl al-Aqdiyah wa 
Manāhij al-Ahkām, ed. Taha "Abd al-Raūf Sa'd, Cairo, Maktabat al-Kulliyyāt 
a-Azhariyyah, 1406/1986, 1, 77; Zāfir al-Qasimi, Nizam al-Hukm fi'l-Shari*ah 
wa'l-Ta’rikh, 2nd edn., Beirut: Dar al-Nafā'is, 1977, p. 185; Zaydān, Nizam, 

p. 75. i | 
59. Al-Sarakhsi, al-Mabsūt, XVI, 62. 
60. Ibn Qayyim al-Jawziyyah, Flām, Y, 94-5. 





152 FREEDOM, EQUALITY AND JUSTICE IN ISLAM 


CUT eeu Re E 


61. Wasil, al-Sultah, p. 267 
62. Ibid., p. 268. 
63. Uthmān, al-Fikr al-Oānūnī, p. 314. 
64. Al-Qurtubi, Bidayat, II, 475. 
65. Uthmān, al-Fikr al-Qantini, pp. 314-15 
66. Ibid. 
67. Ibid. 
68. Ibid. 
69. Madkür, Qada’, p. 67. 


70. Shihab al-Din al-Hamawi, Kitab Adab al-Qada’, ed. Mustafa al-Zuhayli, 


Damascus, Dar al-Fikr, 1402/1982, p. 488. 
71. Madkūr, Qada’, p. 69; Nabhani, Nizam, p. 84. 
72. Ibid., p. 64. 
73. Al-Sharbini, al-Mughni, IV; Wasil, al-Sultah, p. 280. 
74. Al-Bayhaqi, al-Sunan al-Kubrā, X, 137. 
75. Cf. al-Zuhaylī, al-Fiqh al-Islami, VI, 498. 
76. Ibn Oudāmah, al-Mughni, IX, 109. 
77. Al-Tabrizi, Mishkāt, II, 1000, hadīth no. 3342. 


78. Al-Shawkani, Nayl al-Awtār, VIII, 274; al-Zuhayli, al-Fiqh al-Islami, VI, 


500. 

79. Muslim, Mukhtasar Sahih Muslim, p. 280, hadith no. 1053; Ibn Qayyim 
al-Jawziyyah, Turug, p. 94. 

80. Ibn Qayyim al-Jawziyyah, Turuq, p. 94; also the Mejelle (art. 76). 

81. Cf. al-Zuhayli, al-Fiqh al-Islami, VI, 775. 

82. Ibn Qayyim al-Jawziyyah, Turug, pp. 96-98; Zarqa, Sharh al-Qawa id, 
pp. 369ff. 

83. Cf. al-Zuhayli, al-Fiqh al-Islami, VI, 754. 

84. Ibid., p. 756. 

85. C£. Zuhayli, al-Figh al-Islami, VI, 503; Qadri, Islamic Jurisprudence, 
pp. 492-496. 

86. Ibid., p. 496. 

87. See for details, Bandar ibn Fahd Suwaylim, al-Muhtam: Mu‘amalatuh wa 
Hugūguh fi'l-Figh al-Islami, Riyad, al-Markaz al-"Arabiyyah li'l-Dirasat al- 
Amniyyah, 1408/1978, pp. 291ff. 

88. Cf. al-Zuhayli, al-Figh al-Islami, VI, 501. 

89. C£. Awad, ‘The Right of the Accused under Islamic Criminal 
Procedure', in M. Cherif Bassiouni (ed.), Islamic Criminal Justice System, 
London and New York: Oceana Publications, 1982, pp. 93-4. 

90. Al-Mawardi, Ahkam, pp. 60-61. 

91. For details on siysāsah shar'iyyah, see Kamali, *Siyāsah Shar'iyyah or the 
Policies of Islamic Government', The American Journal of Islamic Social Sciences 6 






Justice (‘Ad/) 153 
a 


(1989), pp. 59 - 81. 

92. Khallaf, Siyasah, p. 50. 
93. Wāsil, al-Sultah, p. 260. 
94. Ibid. 

95. Cf. Bodenheimer, Jurisprudence, p. 20; John Arthur and William Shaw, 
Justice and Economic Distribution, 2nd edn., Englewood Cliffs (New Jersey), 
Prentice Hall, 1991, p. 7. 

96. Al-Qaradawi, al-Khasā'is, p. 84. 

97. Al-Nawawi, Riyad al-Salihin, p. 113, hadith no. 188. 

98. Tabrizi, Mishkat, hadith no. 4955. 

99. Ibid., hadith no. 4958. 

100. Cf. al-Sibāī, Ishtirakiyyat, p. 112. 
101. Ibn Hazm, al-Muhalla, VI, 158. 
102. See for details al-Sibāf, Ishtirakiyyat, pp. 133ff. 
103. C£. Abū Zahrah, Tanzim, 146ff. 
104. C£. Muhyi al-Din al-Nawawi, Minhāj et Talibin, Eng. trans. E.C. 
Howard, Lahore: Law Publishing Co., n.d. pp. 390ff; al-Sibāī, Ishtirakiyyat, 
p. 130. 

105. al-Sibā'ī, Ishtirākiyyāt, p. 148. 

106. al-Nawawi, Minhāj, p. 389; Abū Zahrah, Tanzīm, p. 149. 

107. Abū Zahrah, Tanzīm, p. 147. 

108. Muhammad Bāagiīr al-Sadr, Igtisādunā (Our Economics), 13th edn., 
Beirut, Dar al-Ta‘arruf li'l-Matbü'atn.d., n.d, vol. 1, part 2, p. 120. 

109. Cf. Rodney Wilson, "The Contribution of Muhammad Bagir al-Sadr 
to Contemporary Islamic Economic Thought’, Journal of Islamic Studies 9.1 
(January 1998), p. 56. 

110. This is partly due to the fact that two of the eight groups of people that 
the Qur'àn has specified are no longer in existence: these are the slaves and 
mu'allafath al-gulūb (people whose support was important for the success of 
Islam). Cf. Abū Zahrah, Tanzīm, note 30, p. 187. 

111. C£. Thomas Hughes, Dictionary of Islam, Lahore, The Book House, 
n.d., p. 114 (under fa’). 

112. Al-Tamāwī, ‘Umar ibn al-Khattāb, p. 96. 

113. Abū Zahrah, Tanzīm, P152: 

114. C£. Wilson, ‘The Contribution of Mauhammad Bagir al-Sadr’, p. 53. 

115. Abū Yūsuf, Kitab al-Kharāj, p. 144. 

116. Ibid., p. 126. 

117. Al-Shawkānī, Nayl al-Awtar, VII, 70; al-l, Hurriyyāt, p. 498. 
118. Qurtubi, al-Jāmi", H, 223; Ibn Hazm, al-Muhalla, III, 560. 
Fr Abū Zahrah, Tanzim, p. 168; al- Tli, Hurriyyat, p. 496. 

- See for details, al-Sibai, Ishtirākiyyāt, p. 130ff. 





he 


154 FREEDOM, EQUALITY AND JUSTICE IN ISLAM 





121. C£. Parviz Owsia, Formation of Contracts: A Comparative Study under 
English, French, Islamic and Iranian Law, London, Graham & Trotman, 1994, 
p. 50. 

122. ‘Abd al-Rahmān Tāj, al-Siyāsah al-Shar'iyyah wa’l-Figh al-Islami, Cairo, 
Matba‘ah Dar al-Ta'līf, 1393/1953, p. 28; Khallaf, al-Siyasah, p. 3. 

123. Ibn Qayyim Ibn Qayyim al-Jawziyyah, al-Turug, p. 16. 

124. Tāj, al-Siyāsah, p. 28. 

125. Tūghān al-Ashrafi, al-Muqaddimah al-Sultāniyyah fi'l-Siyāsah al- 
Shar'iyyah, ed. Muhammad "Abd Allāh, Cairo: Maktabah al-Zahrā, 1418/1997 
al-Mugaddima, p. 13; Taj, al-Siyāsah, p. 28; Khallaf, Siyāsahā, p. 3. 

126. Mutawallī, Mabadi’, p. 272. 

127. Khallāf, Siyāsah, p.3. 

128. Ibn ‘Abidin, Hāshiyah, IV, 15. 

129. Aal-Māawardī, Ahkām, p. 219. 

130. Note e.g. the Qur'an (Al-‘Imran, 3:104 and 110; al-Tawbah, 9:71 and 
124). 

131. Mohamed Selim el-Awa, Punishment in Islamic Law, Indianapolis, 
American Trust Publications, 1982, p. 116. 

132. Ibn Taymiyyah, al-Siyasah, p. 6. 

133. Al-Ashrafi, Muqaddimah, p. 21. 

134. Tāj, Siyasah, p. 10. 

135. Al-Shatibi, Muwafagat, II, 7. 

136. Ibn Farhūn, Tabsirat al-Hukkam, II, 106. 

137. Ibn Qayyim al-Jawziyyah, al- Turuq, p. 5. 

138. Tāj, Siyāsah, p. 43. 

139. Ibn Oayyim al-Jawziyyah, al- Turug, p. 28. 

140. Taj, Siyasah, p. 42. 

141. Both of these hadith appear in Ibn Taymiyyah, Siyāsah, p. 145. See also 
Muslim, Mukhtasar Sahih Muslim, p. 474, hadith nos. 1784 and 1783. 

142. Ibn Taymiyyah, Siyāsah p. 145. See also Muslim, Mukhtasar Sahih 
Muslim, p. 294, hadīth no. 1112. 

143. Ibn Taymiyyah, Siyasah, pp. 144-5. 





onono 


Conclusion 


The three topics addressed in this volume all represent major civil- 
iational themes and have been the focus of incessant deliberation, 
renewal and reform in the legal traditions of the world. They also 
represent ideals and values that partake of a continuous process rather 
than concrete and specifically defined projects. As such, they are the 
concern as much of law and legal reform now as they might have 
been in the formative stages of Islamic law. Every era, age and gen- 
eration have posed issues of their own, and raised challenging gues- 
tions in each of the three areas under review. No legal system has yet 
claimed to have delivered definitive solutions to all the issues of con- 
cem to freedom, equality and justice. The quest for more refined 
solutions and alternatives that can elevate the standards of attainment 
in all these areas needs, therefore, to be dynamic and resourceful. 
How vigorous, moderate or laissez faire one should be in approach- 
ing issues of concern to freedom, under a given set of circumstances, 
is a question that is not amenable to predetermined answers. The 
answers to this and other similar questions must remain changeable 
so as to suit the temper, philosophical outlook and immediate con- 
cern of every question, and take cognisance of the particularities of 
history and culture. 

To develop a balanced attitude to and outlook on the ideals of lib- 
erty and justice, one must remain open to considerations of both 
continuity and change, of stability and dynamism. The pace of 
change in the present phase of history is probably more rapid than 
the history of civilisation has ever seen. 

In the midst of a maelstrom of change in almost every sphere of : 
contemporary society, globalisation is a latecomer, a pheno 
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that has only just caught the attention of the leading thinkers of the 
present generation. The globalisation of information technology and 
finance has also meant the globalisation of civilisation and culture. 
The effect of globalisation on the issues of concern here has yet to be 
explored by means of fresh research. Yet one can hardly escape the 
general impression that globalisation tends to inflict hardship in 
unwanted places and among the weaker strata of humanity much 

faster that it can enable them to share good fortunes. The difficulties 
that are being experienced by the economics of the developing 
nations of Asia and Africa as a result of the financial crisis of the late 
1990s, are associated with globalisation. The problems of the world, 
especially of the weaker nations, are shared problems, and geograph- 
ical boundaries are of little use in averting them. This is not the place 
to expound further upon the issues of globalisation. But in the midst 
of all this, one is reminded of the benefits of moderation and 
restraint, and that the influences that lend support to a continuity of 
values are rooted in equality and justice. 

World religious traditions have witnessed an upward trend of 

interest in the 1990s almost everywhere, partly due to the generally 
felt need for a balanced combination of influences, both in the 
national and international spheres of human relations. The rapid pace 
of life, in the midst of an overall emphasis on material gain as the 
overt manifestations of success, has clearly proved somewhat over- 
whelming, and the need is therefore felt for moderation and balance. 
Liberty and self-interest need to be tempered by responsibility and 
obligation towards others. 

All religious traditions have taken a close interest in the basic 
humanitarian values that have been the subject of this presentation. 
Islam has often been characterised as a social uprising against injus- 
tice, a fact borne out by the degree of attention justice has received 
in the Qur'an. This is also the case with regard to equality, which 

can easily be singled out as one of the outstanding contributions of 

Islam to global civilisation. 

Notwithstanding the differences of language and style by means of 
which the Our'ān and the Sunnah have addressed the subject of free- 
dom, the basic characterisation of Islam as a natural religion (din 
al-fitrah), which takes the freedom and moral autonomy of the indi- 
vidual as one of the aims of a great deal of its teaching, has been elab- 
orated in the relevant parts of this work. Freedom often constitutes 
the basic postulate of a great many of the Our'ānic directives on such 
subjects as fawhid, hisbah, nasīhah and shūrā. 
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Tawhid, the belief in one Almighty God who alone has control 
over the destiny of the believer, has a liberating effect on the per- 
sonality and outlook of the individual. Similarly, the Qur’anic prin- 
ciple of hisbah, which entitles the individual to promote a good cause 
and be an active participant therein, and gives him the right to pre- 
vent evil in situations where he is able to do so, takes for granted his 
basic liberty of action. This must originate in personal conviction, 

and any affirmative action that is taken in support of hisbah must also 
be purposeful and lead to positive results. Hisbah is a broad Qur’anic 
principle, broad enough to encompass the government as a whole; 
and so is the effort, however slight, of an individual to remove a con- 
flict or misunderstanding between two individuals, groups, friends, 
families or strangers; all of these partake of hisbah. Hisbah thus 
encourages the participation and involvement of the individual in 
society and sees him as a morally autonomous agent who is alert to 
the problems and concerns of the community in which he lives. 
Nasihah, or sincere advice, and shiira (consultation), too, are 
Qur’inic principles, which take for granted an individual's freedom 
to offer advice to another, whether a government leader, a friend or 
a fellow citizen, on a matter on which he can provide constructive 
and sincere advice. Similarly, the participant in shūrā must enjoy the 
freedom to deliberate on issues, and be able to formulate an opinion 
on them. Shūrā would be meaningless without granting its partici- 
pants freedom of opinion and speech. As a principle, shūrā can equal- 
ly relate to the political and economic affairs of the community, just 
as it can be used in the family affairs and business concerns of indi- 
viduals. It is an inherently participatory process, and utilises individ- 
val liberty and initiative in the pursuit of socially constructive goals. 

In the literary and legal spheres, the history of Islamic thought still 
bears vestiges of the early division between the rationalists (ahl 
al-ra’y) and traditionalists (ahl al-hadīth), of whom the former relied 
more on considered judgment and opinion, and the latter on textu- 

al guidelines, in the development of the Sharītah. The general climate 

of opinion eventually changed this course, and the bipartite model of 
earlier times gave way to the emergence of four leading schools of 
jurisprudence. During the course of the transition from one to the 
other, literally hundreds of sects, schools and movements emerged in 
all corners of the Islamic domain. The liberty of opinion and thought 
marked the history of the *ulama'. The main concern at this time, 
that is, during the fourth and fifth centuries Hijrah, was to impose 
restrictions on the freedom of ijtihad and encourage unanimity an: 
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consensus. This led to the so-called closure of the door of iftihād 

(insidad bab al-ijtihād), a self-imposed closure designed mainly to cur- 

tail the free exercise of opinion and reason in the development of 

Islamic legal thought. This is not the place to debate over the basic 

validity, or factual accuracy, of the so-called closure of the door of 

ijtihād and the ensuing prevalence of imitation (taqlid) that dominat- 
ed Islamic scholarship over the course of the following centuries. 
The general contours of this picture clearly confirm, however, that 
freedom, an outlook and philosophy that is sui generis, is incapable of 
regulating itself. What is more, however, there is a danger that the 
attempt to restrain or regulate the exercise of freedom can itself 
become unbalanced, even misguided. It is not certain to this day, for 
instance, whether or not the effort on the part of the ‘ulamda’ of the 
Abbasid era to restrict the freedom of ijtihad and advocate imitation 
(taglid) inflicted a greater harm than the one it tried to contain. 
The era of constitutionalism of the nineteenth and twentieth cen- 
turies was a response that subsequent generations of thinkers provid- 
ed to the basic civilisational question of how to provide an authori- 
tative blueprint for the valid exercise of freedom. Yet the era of con- 
stitutionalism has also shown that one can have a constitution, but 
there is no guarantee that the constitution itself will not be misinter- 
preted and abused. The issue here is also not just confined to the legal 
and political contexts. Thus the quest to find a balanced mix of guid- 
ance on liberty has been a challenging issue that has engaged thinkers 
throughout the history of ideas. Islamic responses to issues of concern 
to the present enquiry are formulated through the reading, in the first 
place, of the source-texts of the Qur’an and the Sunnah on freedom, 
equality and justice. Observing these guidelines goes a long way 
towards moderating one’s approach to the question of the exercise of 
freedom. But that is not enough. Every community and generation 
of Muslims will need to continue its guest to find the best methods 
by which to relate its reality and experience to the normative guide- 
lines of the Ourān and Sunnah. 

At the institutional level of applied jurisprudence, general consen- 
sus (ijmā) played an important role in ascertaining the acceptability 
or otherwise of new developments and ijtihād on issues of concern to 
liberty, equality and justice. Ima‘ puts society's seal of approval on 
scholarly responses to new and unprecedented issues. This brings 

into focus the somewhat similar role played by judicial precedent in 
Western jurisprudence. Islamic jurisprudence has not validated bind- 
ing judicial precedent in the same way as Western legal thought. The 
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Western legal doctrine of stare decisis makes judicial precedent a 

wholly binding legal source. The leading decisions of the higher 

| courts in Common Law jurisdictions thus bind the lower courts to 
| their application by analogy to similar cases. Judicial precedent pro- 
vides a framework and process that ensures that the law moves apace 
with social reality and experience. It has the benefit of engaging 
| courts of justice in legal construction and reform, while keeping in 

` focus, in the meantime, practical legal issues that touch the lives of 

` ordinary people. This process necessarily involves addressing the 

| issues of justice, equality and freedom, and the manner in which they 
are translated into practical guidelines. Islamic jurisprudence has not 
embraced the idea of stare decisis partly because of the fact that Islamic 
law is governed by the given terms of the sacred text, and partly due 
to its concern for protecting the integrity of ijtihad: the judge and 
mujtahid must have the liberty to interpret the law themselves rather 
than be bound by the decision of another judge. Valid and sound as 
it may seem, the reality is somewhat less palatable for che Muslim 
observer, who sees that ijtihād has declined, but stare decisis has not, 
and that the latter has even found support in Muslim jurisdictions, 
such as Egypt, Malaysia and Pakistan. The latter two countries have 
retained binding judicial precedent and a common law-based judici- 
ary as parts of their colonial legacy, parts that they obviously found 
worth preserving. 

| Eminent scholars and capable mujtahids do exist among the 

Muslims at large, but since the machinery of the nation-state and its 

(usually) Western-inspired constitution do not have a process for the 

mujtahid or of ijtihād, the creative thought and energies of these indi- 

. viduals are not being utilised. Some may well be making valuable 
contributions in their writings and publications, but their works nev- 
ertheless remain outside the decision-making processes of govern- 
ment. It would therefore be of benefit to society, and to the ummah 
at large, to take a positive view of stare decisis and. see binding judi- 
cial precedent as a stimulus to legal reconstruction and ijtihād, rather 
than as a disincentive or unwarranted restriction on them. This can 

| bethe subject of a new constitutional formula, or of an amendment 

| to the relevant provisions of the constitution in force. Every Muslim 

country could take into consideration. its institutional framework, 
and the realities within and outside its judiciary, and determine its 
own approach to a binding system of judicial precedent. But to 
introduce reform measures along these lines, and take an affirmative 
stance on it at the earliest opportunity is advisable. I reach this con- 
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clusion partly because of the wide gap between the theory and prac- 
tice of law in many Muslim jurisdictions. There is a need for a con- 
certed effort not only at making the law more pragmatic but also at 
making it a tangible reality and a convincing apparatus. 

Broadly speaking, Muslim countries are not particularly short of 


theoretical guidelines and constitutional formulae. What is really 

needed is to make them work and to make government under the 

tule of law a convincing prospect for citizens. Issues of freedom, e ue mcs on lagi E 
equality and justice need not only theoretical deliberation and refine- 

ment, but a strong sense of commitment and purpose on the part of Glossary 
all concerned. Government leaders and law enforcement agencies 


have a special role to play in making government under the rule of 
law a process that will eventually inspire the citizen's loyalty and 





conviction. This can become a reality when citizens can expect that f 
the law applies equally to all, and does-not make convenient excep- abd: gave oman d 
tions for the powerful and the privileged. To achieve this is proba- adab al-qada’: juristic procedure. 
bly the greater part of the challenge facing contemporary Muslim adalah: JS ey — 
societies at present, rather than engaging in theoretical deliberations alradalah al-ijtima Du: social astice- 
alone, although in reality theory and practice are the two faces of the al adalah al-mutlagah: absolute justice. 
same coin and can hardly be divorced from one another. adl: justice. 
ahkam: rules. 
ahl al-dhimmah: people of the covenant. 


ahl al-hall wa’l-‘agd: those who loosen and bind, that is, the electoral 
college of elders who nominate the prospective Imam. 
aman: safe conduct. 
amānah: trust, which signifies a fiduciary concept, institution or rela- 
tionship. 
amārāt: circumstantial evidence. 
'ümm: general as opposed to specific. 
arham: ties of kinship. 
arjah: most preferred. 
‘asabiyyah: tribal kinship. 
aslah: most qualified. 
“ataqa: to free. 
'awfa: exemption; pardoning. 
üyah (pl. ayat): a verse of the Qur'an. 
al-barā'ah al-asliyyah: original non-liability. 
barā'at al-dhimmah: presumption of innocence. 
latin: inner. 
lay ah: pledge of allegiance. 
bayān: clarification, explanation. 
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bayt al-māl: public treasury. 
bayyinah: evidence. 
birr. virtue, good. 
dar al-harb: abode of war. 
dar al-Islam: abode of Islam. 
darar. harm, injury, damage, prejudice. 
da‘wa: claim (in a court). 
da‘wah: call to religion or invitation to embrace Islam. 
dhawū al-ahram: family relations and inheritance. 
dhimmah: legal capacity of the individual. 
dhimmi: free non-Muslim subjects living in Muslim lands, who, in 
return for capital tax payment, enjoy protection and safety. 
diwan al-mazalim: court of general jurisdiction vested with powers to 
receive and adjudicate complaints against government officials, 
established under the Abbasids Caliphate. 
diyyah: blood money paid to the family of the victim of homicide or 
to the victim of injuries by the perpetrator. 
fagih: jurist. 
fard ‘ayn: emphatic personal obligation, often referring to religious 
duties, which are established by the decisive injunctions of the 
Qur'an and the Sunnah. 
fard kifā'ī: collective obligation of the community as a whole, which 
is discharged even if some, and not all, members of the commu- 


nity perform it. 
farasah: intuitive judgment. 
faridah muhkamah: firm obligation 
fasád: corruption. 
fatwa: considered opinion given by a qualified scholar, a mufti (jure- 
consult) or a mujtahid, concerning a legal religious issue; a religious 
edict. 
fiqh: Islamic law as developed by Muslim jurists. 
fugahā: see fagīh. 
ghayr "udūl: witnesses of lesser qualification. 
hadith: lit. speech; the reported sayings and teachings of the Prophet 


Muhammad &. It is used interchangeably with the Sunnah. 


hakim: ruler, governor. 
hakam: arbitrator. 

halal; legitimate; allowed by the Sharī'ah. 
hanth: liability. 

haraj: harm. 

haram: totally forbidden. 


| 


| 
| 
| 
| 
| 


Glossary 163 


O o U 


harbī: belligerent non-Muslim. 


hazar: prohibition. 
hisbah: promotion of good and prevention of evil. It is a collective 


obligation of the Muslim community to take an affirmative stand 
| towards hisbah and put it into effect whenever the occasion arises. 
| Iudad: prescribed punishments which the Qur'an or the Sunnah have 
-~ determined for a handful of offences, including adultery and inde- 
| fensible theft. 
| hukm: law, injunction or value of the Shari‘ah which seeks to regu- 
| Ate the conduct of competent individuals who are capable of 


| bearing legal obligations. 
hugūg al-adamiyyin: right of human beings. 
a-hugüq. wa'l-hurriyyat al-igtisādiyyah wa”l-ijtimāiyyah: socio-eco- 


nomic rights and liberties. 
al-hugūg wa'l-hurriyyat al-ma‘nawiyyah: intellectual rights and liberties. 


al-hugūg wa'l-hurriyyāt al-shaksiyyah: personal rights and liberties 

hurr al-kalam: speech of high literary quality. 

hurr al-karīm: person of integrity. 

hurr: free. 

huriyyah: freedom. 

huriyyat al-‘amal: freedom of work. 

al-hurriyyah al-madaniyyah: civic liberty. 

al-hurriyyah al-milkiyyah: freedom to own property. 

al-hurriyyah al-shakhsiyyah: personal freedom. 

huriyyat al-ta"allum wa’l-ta‘lim: freedom of education and dissemina- 


tion of knowledge. 
humiyyat al- agīdah: freedom of faith. 





huriyyat al-tamalluk: freedom of ownership. 
husn al-mu'amalah: good and fair treatment. 
‘ibahah: permissibility (as opposed to prohibition). 
ibādāt (pl. of "ibādah): devotional matters and rituals of worship; 
often referring to obligatory duties such as the daily pe giv- 


ing charity and fasting. 

idhn: permission. 

ijmā: consensus of opinion, duoi of the learned scholars of the 
Shari‘ah, over a legal or religious ruling. 

ijtihad: lit, self-exertion; independent reasoning usually by a qualified 


person (i.e. mujtahid) in order to deduce the juridical ure abi an 
um 


issue from the source materials of che Shari'ah. 
aap 


ijtihàd zarfi; circumstantial ijtihad. 
dl-ikha’ al-dīnī: religious fraternity. 
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al-ikha’ al-insānī: fraternity of man. mu'awin: deputy. 

ikhtiyār choice; free will. mu'azzaf: task officer. 

ihsān: goodness; excellence; benevolence; fair-dealing. mubārāt: divorce by mutual consent of husband and wife. 
ihtikār: profiteering. mudda'ā ‘alayhi: defendant (in a court claim). 

‘ilm: knowledge, science. mudda'ī: plaintiff, one who institutes a court claim. 
imam “adil: just leader. mudda'ī: claimant (in a court claim). 


istishab: presumption of continuity. muhtasib: regulator. 
Jabbar: tyrant. mujtahid: a competent scholar who is capable of conducting inde- 


al-jabr wa'l-ikhtiyar: predestination and free will. | pendent legal reasoning, or ijtihad. 
jihad: lit. striving; personal effort in the advancement of a sacred | muqallid: imitator, often used in contradistinction to mujtahid. 


cause, struggle against the forces of evil; military campaign. ` musaytir. controller. 
jizyah: the Islamic poll-tax levied on non-Muslims. musta'mūn: non-Muslims temporarily resident in Muslim territory for 





jumhür. majority. | a particular purpose. 
kaffarah (pl. kaffarat): expiation. | muta'akhkhirūn: later-day jurists. 
kalām: lit. speech; the scholastic theology of Islam developed by such | muwakkil : the principal party in a contract of agency. 


schools as the Ash‘arites and Mu ttazilites. | muwāfinūn: non-Muslim citizens of a Muslim state. 


karīm: noble. nafagah: maintenance for close relatives. 
khalasa: to release, to free. | nasihah: sincere advice. 


khalīfah: Caliph; vicegerent, successor. | mass gatī: clean text. 
kharāj: land tax. nazar. observation. 


khilafah: the Our'ānic doctrine of the vicegerency of man on earth; gadā”: the Divine decree. A 
also refers to the historical caliphate. gadā” "alā al-gha’ib: ex-parte judgement; ruling, judgment in absentia. 









khul" divorce initiated by the wife. qadi: judge. 
al-lagīt: foundling, abandoned child. | q@idah kulliyyah: legal maxim. 
lian: lit. cursing; imprecation which commonly refers to a form of qard hasan: benevolent loan given to those in need. 
divorce in Islamic law. qawamah: maintenance; subsistence. 
madhhab (pl. madhāhib): theological or legal school. qawwam: provider. 
martabat al-"awfa: state of forgiveness. gisās: retaliation. 
maslahah: public good, benefit or interest; often used in contradis- gist: justice, fairness; just, fair. 
tinction to mafsadah, mischief, evil. The rules of the Sharītah are giwām: maintenance. 
all deemed to be for the realisation of the general benefit of the | qiyās ma" al-farīg: analogy with a discrepancy. 
people. raf al-haraj: removal of hardship. 
maun: acts of kindness among neighbours. riba’: usury. 
mazālim (pl. of mazlimah): complaint against government officials. rifg: gentleness. 
mu‘ahid: covenanted person. risilah: the prophethood of Muhammad i; message. 
mu‘allafat al-gulūb: persons of influence whose co-operation and sabab al-hukm: cause of decision, ruling, judgement. 
friendship was regarded as beneficial for the victory of Islam. sabr. patience. 
al-mu‘amalah bi"l-mithl: reciprocal treatment. safih: idiot. 
muāmalāt (sing. mu'amalah): civil or commercial transactions, often salah beheficence: 
used in contradistinction to "ibādāt. salam: forward sale, in which the price is paid at the time of the con- | 


muhākamāt (muhākamah): judicial proceedings; hearing (in court). tract, but delivery is postponed to a future date. MS 
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sha'n al-nuzūl: the historical context for the revelation of a 


verse/verses of the Qur’an 

shibh al-'amd: quasi-intentional. 

shūrā: consultation. 

siyasah "ādilah: just policy. 

styasah shariyyah: Sharī ah-oriented policy; often refers to discre- 
tionary decisions taken by the head of state or gādī in pursuit of 
public good, in response to emergency situations, or in cases 
where strict application of the established law would lead to unde- 


sirable results. 
siyasah zalimah: unjust policy. 
sukhriyyah: mutual benefit. 
sull: settlement, compromise. 
ta'aggtl: rational judgment. 
ta‘āwun: co-operation. 
tābi'ūn: follower, adherent, partisan. 


tafakkur: thinking. 

tafaqquh: understanding. 

tahrir: releasing, manumitting a slave. 

al-takaful al-ijtimá'i: social support. 

takhsis al-qada’: specification of court jurisdiction. 
takhsis: specification. 

taklif: responsibility, accountability. 


talāg: divorce. 
talāg al-tafwid: delegated divorce in which the husband delegates his 


power of unilateral falaq to the wife. 

taglid: lit. imitation; often implying an indiscriminate following of the 
‘ulama’ of the past. It is often used in contradistinction to ijtihād. 

taqwa: God-consciousness, piety. 

al-taswiyah fi'l-mu‘amalah: equality in treatment. 

tawhid: belief in the Oneness of God. 

tawsi'ah: flexibility. 

taysīr: bringing ease and facilitating difficult situations. 

ta'zir: lit. deterrence or deterrent punishment which a gādī may 


impose at his discretion by reference to attending circumstances. 
tazkiyah: probity, attestation of (a witness’) honourable record, 
integrity. 
ulii al-amr: lit. those with authority; government and community 
leaders, as well as ‘ulama’, who exercise authority and influence in 
community affairs. The Qur'an requires that they must be respect- 


ed and obeyed. 


| 


Glossary 
EEE Qo 0 10———— 
| tulamā”: religious scholars; theologians. 
ummah: the Muslim community at large. 
| ‘mf: harshness; violence. 
al-‘ugitd wa'l-fusūkh: contracts and dissolutions. 
wali al-mazalim: public grievances tribunal. 
wakalah: the contract of agency, representation. 
wakil: legal representative, agent, attorney. 
walayah (also wilayah - pl. wilāyāt): legal authority such as in the case 
of guardianship (wali) who exercises authority over his ward. 


Walayah also means guardianship. 
wagf (pl. awgaf): charitable endowment; a charitable trust instituted 


for the advancement of a good cause. 

wazir al-tafwid: prime minister. 

wazir al-tanfidh: ministerial portfolio. 

wilayah "āmmah: public authority. 

wilayah khdssah: private authority. 

wilayat al-qada’: judicial authority. 

zakāh: lit. purity; legal alms incumbent upon a Muslim, to help the 
poor and the needy, at the rate of approximately two and a half 
per cent, payable annually on certain types of assets held for over 


a year. 
zāhir: apparent. 
zann: conjecture, supposition. 
zihār: a type of divorce. 





167 





SS) U T A a a a aR 


Bibliography 


‘Abd al-Bāgī, Fu'ad, al-Mu‘jam al-Mufahras li-Alfaz al-Qur’an 
al-Karīm, 2nd edn., Cairo: Dār al-Fikr, 1402/1981. 

‘Abduh, Muhammad, al-Islam wa'l-Nasraniyyah ma‘ al-‘Ilm 
wa'l-Madaniyyah, 6th edn., Cairo: Matba‘at Nahdah, 1375/1956. 

—Risālat al-Tawhid, 6th edn., Cairo: Dar al-Manār, 1973. 

Abū Dawid, Sunan Abū Dawiid, Eng. trans. Ahmad Hasan, 3 vols., 
Lahore: Ashraf Press, 1984. 

Abū Habib, Sa'dī, Dirāsah fit Minhāj al-Islām al-Siyāsī, Beirut: 
Mu'assasat al-Risalah, 1406/1985. 

Abū Yūsuf, Ya'qüb b. Ibrahim, Kitab al-Kharaj, 5th edn., Cairo: 
al-Matba‘ah al-Salafiyyah, 1396AH. 

Abū Zahrah, Muhammad, Tanzim al-Islam li 'l-Mujtama', Cairo: Dar 
al-Fikr al-“Arabi, 1385/1965 

—al-Jarīmah wa’l-‘Ugiibah fi’l-Figh al-Islami, Cairo: Dar al-Fikr 
al-"Arabī, n.d. 

—Usiül al-Fiqh, Cairo: Dar al-Fikr al-‘Arabi, 1377/1958. 

al-Abüdi, Muhsin, al-Hurriyyat al-Ijtimā'iyyah Bayn al-Nuzūm 
al-Mu‘asirah wa'l-Fiqh al-Siyasi al-Islami, Cairo: Dar al-Nahdah 
al-"Arabiyyah, 1410/1990. 

‘Afifi, Muhammad al-Sadiq, al-Mujtama' al-Islami wa-Usül al-Hukm, 
Cairo: Dar al-I‘tisam, 1400/1980. 

Ahmad, Fuād "Abd al-Mun'im, Usūl Nizam al-Hukm fi'l-Islam, 
Alexandria: Mu'assasat Shabāb al-Jāmi'ah, 1411/ 1991. 

‘Ajlani, Muhammad Munir, "Abgariyyāt al-Islam ft Usūl al-Hukm, 
Beirut: Dar al-Nafa’is, 1405/1985. 

Al-Amidi, Sayf al-Din, al-Ihkam fi Usūl al-Ahkam, 4 vols., ed. “Abd 
al-Razzaq “Afifi, 2nd edn., Beirut: al-Maktab al-Islāmī, 





170 Freedom, Eguality and Justice in Islam 


1402/1982. A. 
‘Ammarah, Muhammad, al-Islam wa Hugūg al-Insan: Danūrāt la 


Hugūg, Cairo: Dār al-Shurūg, 1409/1982. 

Anderson, J.N.D., ‘The Syrian Law of Personal Status’, BSOAS 
XVII (1955), pp. 34-49. 

Al-Ansārī, "Abd al-Hamid, a/-Shūrā wa Āthāruhū fi'l-Dimugrātiyyah 
al-Hadithah, 2nd edn., Cairo: al-Maktabah al-‘Asriyyah, 
1400/1980. 

Arthur, John and Shaw, William, Justice and Economic Distribution, 
2nd edn., Englewood Cliffs, New Jersey: Prentice Hall, 1991. 
Asad, Muhammad, Principles of State and Government in Islam, 

Berkeley: University of California Press, 1966. 

al-Ashrafi, Tūghān Shaykh al-Muhammadi, al-Mugaddimah 
al-Sultāniyyah fi'l-Siyāsah al-Shar'iyyah, ed. Muhammad ‘Abd 

Allāh, Cairo: Maktabat al-Zahra’, 1418/1997. 

Awad, M. Awad, ‘The Rights of the Accused under Islamic 
Criminal Procedure’, in M. Cherif Bassiouni (ed.), Islamic Criminal 
Justice System, London and New York: Oceana Publications, 1982. 

‘Awdah, “Abd al-Qadir, al-Tashri^ al-Jinā'ī al-Islāmī. Beirut: 
Mu'assasat al-Risālah, 1403/1983. 

Azad, Ghulam Murtaza, Judicial System of Islam, Islamabad: Islamic 
Research Institute, 1987. 

Al-Badawi, Ismāīl, Da‘a’im al-Hukm_fi’l-Shari‘ah al-Islamiyyah 
wa'l-Nuzüm al-Dustūriyyah al-Mu‘asirah, Cairo: Dar al-Fikr 
al-Islāmī and Alexandria (Egypt): Mu’assasat Shabab al-Jami‘ah, 
1404/1984. 

Badrān, Abu’l-“Aynayn Badran, Usül al-Fiqh al-Islami, Alexandria 

(Egypt): Mu’assasat Shabab al-Jami‘ah, 1404/1984. 

Al-Bahi, Muhammad, al-Din wa'l-Dawlah min Tawjīhāt al- Qur'an al- 

Karim, Beirut: Dàr al-Fikr 1391/1971. 

Bassiouni, Cherif M. (ed), The Islamic Criminal Justice System, 

London and New York: Oceana Publications, 1982. 

Al-Basyüni, "Abd Allāh "Abd al-Ghanī, Nasariyyat al-Dawlah fi'l- 
Islam, Beirut: Dar al-Jami‘iyyah, 1986. 

Al-Bayhaqi, Ahmad b. Husayn b. “Ali, al-Sunan al-Kubra, Beirut: Dar 
al-Fikr, n.d. 

Bodenheimer, Edgar, Jurisprudence, the Philosophy and Method of the 
Law, 2nd edn., Englewood Cliffs, New Jersey: Prentice Hall, 
1991. 

Dias, R.M.W., Jurisprudence, 5th edn., London: Butterworth, 1985. 

El-Awa, Mohamed Selim, On the Political System of the Islamic State, 


Bibliography 171 





. Indianapolis (Indiana): American Trust Publication, 1980. 
' E-Awah, Fi'/-Nizām al-Siyāsī li'I-Dawlah | al-Islamiyyah, Cairo: 
al-Maktab al-Misrī al-Hadīth, reprint, 1983. 
—Punishment in Islamic Law, Indianapolis: 
Publications, 1982. 
The Encyclopedia of Islam, new edn., Leiden: E.J. Brill, 1965. 

Al-Farrā', Abū Yaa Muhammad ibn al-Husayn, al-Ahkam al- 
Sultaniyyah, Cairo: Mustafa al-Bābī al-Halabi, 1357AH. 

Al-Farugi, Ismail R., ‘Islam and Other Faiths’, in Altaf Gauhar (ed.), 
The Challenge of Islam, London: The Islamic Council of Europe, 
1978. 

Gauhar, Altaf (ed.), The Challenge of Islam, London, The Islamic 


Council of Europe, 1978. 


American Trust 


Al-Ghannushi, Rashid, Hugūg al-Muwātanah: Hugūg Ghayr 


al-Muslim fi’l-Mujtama‘ al-Islami, 2nd edn., Herndon, VA: 


International Institute of Islamic Thought, 1413/1993. 

Al-Ghazali, Muhammad, Hugūg al-Insan Bayn Ta'ālim al-Islam wa 
Flān al-Umam al-Muttahidah. Alexandria (Egypt): Dar al-Da'wah 
lil-Nashr wa’l-Tawzi‘, 1413/1993. 

a-Hamawi, Shihab al-Din b. Abū Ishaq Ibrahim, Kitab Adab 
al-Qada’, ed. Mustafa al-Zuhayli, 2nd edn., Damascus: Dar 

al-Fikr, 1402/1982. 

Hart, H.L.A., The Concept of Law, Oxford: Clarendon Press, 1961. 

Hasan, Farooq, The Concept of State and Law in Islam, New York: 

University Press of America, 1981. 

Hughes, Thomas P., Dictionary of Islam, Reprint. Lahore: The Book 
House, n.d. 

Ibn ‘Abd Rabbih, Ahmad al-Andalusi, al-‘Iqd al-Farīd li'l-Malik al- 
Said, 3rd edn., Cairo: Matba‘at Lajnat al-Ta’lif, 1384/1965. 

Ibn ‘Abidin, Muhammad Amin, Hashiyah Radd al-Mukhtar “alā Durr 
al-Mukhtar, 2nd edn., Cairo: Mustafa al-Babi al-Halabi, 
1386/1966. 

Ibn "Āshūr, Muhammad al-Tahir, Magāsid al-Shari‘ah al-Islamiyyah, 
Tunis: Matba‘at al-Istiqamah, 1966. 

Ibn al-Athir, "Alī ibn Ahmad ibn Abi al-Karam, al-Kamil fi’l-Ta’rikh, 
Cairo: Matba‘at al-Shaykh Ahmad al-Babi al-Halabi, 1303AH. 

Ibn Farhün, Burhan al-Din Ibrahim b. "Alī, Tabsirat al-Hukkām fī 
Usūl al-Agdiyah wa Manāhij al-Ahkām, ed. Taha "Abd al-Ra'ūf 
Sa‘d. Cairo: Maktabat al-Kulliyyāt al-Azhariyyah, 1406/1986. 

lbn Hanbal, Ahmad, Musnad al-Imam Ahmad Ibn Hanbal, 6 vols., 


Beirut: Dar al-Fikr, n.d. 





172 FREEDOM, EQUALITY AND JUSTICE IN ISLAM 


Eee 
Ibn Hazm, Abū Muhammad ‘Ali b. Ahmad b. Sa‘id, al-Fisal ' fi" I-Milal 


wa'l-Ahwa’ wa’l-Nihal, Cairo: Maktabat al-Salam al- Alamiyyah, 
n.d. 
—al-Ihkām fi Usül al-Ahkām, ed. Ahmad M. Shakir, 4 vols., Beirut: 
Dir al-Āfāg al-Jadīdah. 1400/1980. 
—al-Muhalla, ed. Ahmad M. Shakir, Cairo: Dar al-Fikr, n.d. 
Ibn Hisham, "Abd al-Malik, al-Sirah al-Nabawiyyah, Cairo: Mustafa 
al-Babi al-Halabi, 1936. 
Ibn Kathir, Hafiz Abu'l-Fidà Ismail, Tafsir al- Qur'an al--Azīm (also 
known as Tafsir Ibn Kathir), Cairo: Dar al-Sha‘b, 1393/1973. 
Ibn Majah, Muhammad b. Yazid al-Qazwini, Sunan Ibn Mājah, 
Istanbul: Cagli Yayinlari, 1401/1981. 

Ibn Qudàmah, Muwaffaq al-Din Abū Muhammad ‘Abd Allāh, 
al-Mughni, Cairo: Matba‘at al-Manar, 1367 AH. 

Ibn Taymiyyah, Taqi al-Din Ahmad, Nazariyyat al-Agd, Beirut: Dar 
al-Ma‘rifah, 1317 AH. 

—Majmū" Patāwā Shaykh al-Islam Ahmad Ibn Taymiyyah, ed. 
‘Abd al-Rahmān b. Qasim, Beirut: Mu’assasat al-Risālah, 
1398 AH. 

—al-Siyāsah al-Shar'iyyah fi Islah al-Rāī wa’l-Raiyyah, ed. Abd al- 
Rahman b. Qasim, Beirut: Mu’assasat al-Risālah, 1398 AH. 

ALT, "Abd al-Hakim Hasan, al-Hurriyyāt al-“Ammah. Cairo: Dar 
al-Fikr, 1403/1983. 

Iqbal, Muhammad, The Reconstruction of Religious Thought in Islam, 
Lahore: Shah Muhammad Ashraf Press, reprint, 1982. 

Ishaque, K. M., ‘Al-Ahkam al-Sultaniyyah’, Islamic Studies 4 (1965), 
pp. 275-314. 

Al-Jassis, Abū Bakr Ahmad ibn ‘Ali al-Rāzī, Ahkām al-Qur’an, 
Cairo: al-Matba‘ah al-Bahiyyah, 1347/1928. 

Al-Jawziyya, Ibn Qayyim, al-Turug al-Hukmiyyah | fi'l-Siyasah 
al-Shariyyah, ed. Muhammad Jamil Ghazi, Jeddah: Matba'at 
al-Madani, n.d. See also the Cairo edn. by al-Mu'assasat 
al-"Arabiyyah, 1380/1961. 

—Tlām al-Muwaggi‘in ‘an Rabb al-“Alamin, ed. Muhammad Munir 
al-Dimashgi, Cairo: Idārat al-Tiba‘ah al-Muniriyyah, n.d. 

Kamali, Mohammad Hashim, Principles of Islamic Jurisprudence, revised 
edition, Cambridge: The Islamic Texts Society, 1991. 

—Divorce and Women’s Rights: Some Muslim Interpretations of 
$1:228', The Muslim World 74 (1984), 85-100. 

—Siyāsah Shariyyah or the Policies of Islamic Government’, The 
American Journal of Islamic Social Sciences 6 (1989), 59-81. 


Bibliography 173 

EN T sā ecce 

~ —The Limits of Power in an Islamic State’, Islamic Studies 28 (1989), 
323-353. 

_ —Appellate Review and Judicial Independence in Islamic Law’, in 
Chibli Mallat (ed.), Islam and Public Law, London: Graham & 
Trotman 1993, pp. 49-85. 

—Freedom of Expression in Islam, Cambridge: The Islamic Texts 
Society, 1997 and Kuala Lumpur: Ilmiah Publishers, 1998 
—Tslamic Law in Malaysia: Issues and Developments’, Yearbook of 
Islamic and Middle Eastern Law, vol. IV (1997-1998). London: 
Kluwer Law International, 1998, pp. 153-180. 
—Law in Afghanistan: A Study of the Constitutions, Matrimonial Law 
and the Judiciary, Leiden: E. J. Brill, 1985. 


. Khadduri, Majid. The Islamic Conception of Justice, Baltimore: The 


John Hopkins University Press, 1984. 


| a-Khālid, Mahmūd "Abd al-Majīd, Qawa‘id Nizam al-Hukm 


frl-blam, Kuwait: Dar al-Buhūth al-‘Ilmiyyah, 1980. 

Khallāf, "Abd al-Wahhab, "I'm Usūl al-Fiqh, 12th edn., Kuwait: Dar 
al-Qalam, 1398/1978. 

—al-Siyasah al-Shar‘iyyah, Cairo: al-Matba‘ah al-Salafiyyah, 1350 
AH 


Al-Kasani, Bada’i‘ al-Sana'i^, Cairo: Matba‘at al-Istiqamah, 1956. 

a-Kurdi, Abdulrahman Abdulkadir, The Islamic State: A Study Based 
on the Islamic Holy Constitution, London and New York: Mansell 
Publishing Ltd., 1984. 

Laylah, Muhammad Kamil, al-Nuzūm al-Siyasiyyah, Cairo: Dar 
al-Fikr al-“Arabi, 1963. 

Lewis, Bernard, The Middle East and the West, London: Weidenfeld 
& Nicholson, 1967. 

Luca, Costa, “Discrimination in the Arab Middle East’, in Willem A. 
Veenhoven ed., Case Studies on Human Rights and Fundamental 
Freedoms, vol. 1, The Hague, 1975, pp. 211-40. 

Madkūr, Muhammad Salam, al-Figh al-Islami, 2nd edn., Cairo: 
Matba‘at al-Fajālah, 1955. 

—Ma‘alim al-Dawlah al-Islamiyyah: Maktabat al-Falah, 1403/1983. 

—al-Qadà' fi'l-Islam, Cairo: Dar al-Nahdah al-‘Arabiyyah, 1964. 

Mahmassani, Subhi Rajab, Arkān Hugqiiq al-Insān fi'l-Islam, Beirut: 

Dar al- Tlm l'l-Malayin, 1979. 
Mallat, Chibli (ed.), Islam and Public Law, London: Graham and 
Trotman, 1993. 
Marāghī, Ahmad Mustafa, Tafsir al-Maraghi, 2nd edn., Cairo: 
Matba'at Mustafa al-Babi al-Halabi, 1953. 


m 






m —dX 


| 


174 FREEDOM, EOUALITY AND JUSTICE IN ISLAM 
MLS S p SSS NE 


al-Māwardī, Abu'l-Hasan, Kitab al-Ahkam al-Sultaniyyah, 2nd edn., 
Cairo: Mustafa al-Babi al-Halabi, 1386 AH. 

Mawdüdi, Sayyid Abu’l-A‘la, Nazariyyah al-Islam al-Siyāsiyyah, 
translated from Urdu by Khalil Hasan al-Islahi, Beirut: Dar al- 
Fikr, n.d. 

The Mejelle: Being an English Translation of Majallah el-Akkam 
el-Adliya, trans. C.R. Tyser, reprint, Lahore: Law Publishing Co., 
1967. 

Montgomery-Watt, W., Islamic Political Thought: the Basic Concepts, 

Edinburgh: Edinburgh University Press, 1968. 

Mulhall, Stephen and Swift, Adam, Liberals and Communitarians, 

Oxford, Blackwell, 1992. 

Al-Mundhiri, Zaki al-Din ‘Abd al-‘Azim, al-Targhib wa’l-Tarhib, 3 

vols., Cairo: Mustafa al-Babi al-Halabi, 1373/1954. 

Muslehuddin, Muhammad, Philosophy of Islamic Law and the 
Orientalists, 2nd edn., Lahore: Islamic Publications Ltd., 1980. 

Mutahhari, Ayatollah Murtaza, Spritual Discourses, Eng. trans. 
Alauddin Pazargadi, Albany (California): Muslim Students’ 
Association in the U.S. A. and Canada (PSG), 1986. 

—Fundamentals of Islamic Thought: God, Man and Universe, Eng. trans. 
R. Campbell, Berkeley, CA: Mizan Press, 1985. 

Mutawallī, ‘Abd al-Hamid, Mabadi’ Nizam al-Hukm fi'l-Islam, 
Alexandria (Egypt): Mansha'at al-Ma‘arif, 1974. 

al-Nabhān, Muhammad Farag, Nizam al-Hukm fi'l-Islam, Kuwait: 

Jami‘at al-Kuwait, 1974. 

al-Nabhàni, Shaykh Tagī al-Din, Mugaddimat al-Dustūr, Kuwait, no 
publisher given, 1964. 

Nait-Belkacem, Mouloud Kassim, "The Concept of Social Justice in 
Islam’, in Altaf Gauhar (ed.), The Challenge of Islam, London: 
Islamic Council of Europe, 1978. 

al-Nawawi, Muhyi al-Din Abi Zakariyā Yahya, Riyād al-Sālihīn, 2nd 
edn, by Muhammad Nasir al-Din al-Albani, Beirut: Dar 
al-Maktab al-Islami, 1404/1984. 

—Minhaj al-Talibin, Eng. trans. E.C. Howard, Lahore: Law 

Publishing Co., n.d. 

al-Nishāpūrī, Muslim b. Hajjaj, Mukhtasar Sahih Muslim, ed. 

Muhammad Nasir al-Din al-Albani, 2nd edn., Beirut: Dar 
al-Maktab al-Islami, 1404/1984. 

Owsia, Parviz, Formation of Contract: A Comparative Study under 
English, French, Islamic and Iranian Law, London: Graham & 
Trotman, 1994. 


| Bibliography 175 
(s coo cc LEER eee 


| 
|. Qid, Samir “Aliyah, Nazariyyat al-Dawla fi’l-Islam, Beirut: al- 
Mu'assasah al-Jami‘iyyah, 1408/1980. 
Qadri, Anwar Ahmad, Islamic_Jurisprudence in the Modern World, 2nd 
edn., Lahore: Shaikh Muhammad Ashraf, 1981. 
Al-Qaradawi, Yüsuf, al-Khasa’is al--Ammah li’l-Islam, Cairo: 
Maktabat Wahbah, 1409/1989. 
—Fi Figh al-Awlawiyyat: Dirāsah Jadidah fi Daw’ al-Qur’an 
wa'l-Sunnah, Cairo: Maktabat Wahbah, 1416/1996. 
—Figh al-Zakah, 3rd edn., Beirut: Mu'assasat al-Risalah, 1397/1977. 
—Madkhal li-Dirasah al-Shari‘ah al-Islamiyyah; Cairo, Maktabat 
Wahbah, 1411/1991. 
—Bay' al-Murabahah li’l-“Amir bi’l-Shira’, 2nd edn., Cairo: Maktabat 
Wahbah, 1409/1982. 
al-Oāsimī, Zafir, Nizam al-Hukm fi'l-Shari ah wa’l-Ta’rikh, 2nd edn., 
Beirut: Dar al-Nafa’is, 1977. 
al-Ourtubī, Muhammad b. Ahmad b. Rushd, Bidāyat al-Mujtahid wa 
Nihāyat al-Muqtasid, Cairo: Mustafa al-Babi al-Halabi, 1401/1981. 
al-Qurtubi, Abū ‘Abd Allah Muhammad, al-Jāmi" li-Ahkam 
al-Qur'an, Cairo: Matba‘at Dar al-Qur'an, 1387/1954. 
Qutb, Sayyd, al-"Adālah al-Ijtimā'iyyah fi’l-Islam, 4th edn., Cairo: “Isa 
al-Babi al-Halabi, 1373/1954. 
—Fi Zilāl al-Our'ān, Beirut: Dar al-Shuruq, 1397/1977. 
Rahman, Fazlur, "The Status of the Individual in Islam’, Islamic 
Studies 5 (1966), 319 - 33. 
Ramadan, Said, Islamic Law, Its Scope and Equity, 2nd edn., Kuala 
Lumpur: Muslim Youth Movement of Malaysia, 1992. 
Rawls, John, A Theory of Justice, Cambridge: Harvard University 
Press, 1971. 
al-Razi, Fakhr al-Din b. Umar, al-Tafsir al-Kabir (also known as 
Mafātīh al-Ghayb), Beirut: Dar al-Fikr, 1398/1978. 
Rida, Muhammad Rashid, Tafsir al- Qur'an al-Hakīm (also known as 
Tafsir al-Manār), Beirut: Dar al-Ma‘rifah, 1328AH. 
Al-Ris, Diya’ al-Din, al-Nazariyyat al-Siyasiyyah al-Islamiyyah, 7th 
edn., Cairo: Dar al-Turath, n.d. 
Rosenthal, Franz, The Muslim Concept of Freedom, Leiden: E.J. Brill, 
1960. 
Russell, Bertrand. ‘Freedom and Government’, in Anshen, R.N. 
(ed.), Freedom, Its Meaning, New York: Macmillan, 1941. 
Sab, Hasan, ‘al-Hurriyyah al-Falsafiyyah’, in Jamil Munayminah, 
(ed), Mushkilat al-Hurriyyah fi’l-Islam, Beirut: Dar al-Kitāb 
al-Lubnani, 1974. . 






176 FREEDOM, EQUALITY AND JUSTICE IN ISLAM 
cece Eee 


al-Sadr, Muhammad Bagir, Contemporary Man and the Social Problem, 
Eng. trans. Yasin T. A. al-Jibouri, Tehran: World Organisation of 


Islamic Services, 1980. 

—lgtisādunā, 13th edn., Beirut: Dar al-Ta‘arruf li'I-Matbū āt, n.d. 

Al-Sanhūrī, "Abd al-Razzāg, Figh al-Khilafah wa Tatawwurha, ed. 
Nadia al-Sanhüri and Tawfiq Muhammad al-Shawi, Cairo: 
al-Hay'ah al-Misriyyah al-‘Ammah li'I-Kitāb, 1989. 

Said, Abdul Aziz, ‘Precept and Practice of Human Rights in Islam’, 
Universal Human Rights, Vol. 1 (Jan. 1979), pp. 63f£. 

al-Sarakhsi, Shams al-Din, al-Mabsuf, 32 vols., Beirut: Dar 
al-Ma'rifah, 1406/1986. 

Al-Shafi'i, Muhammad ibn Idris, Kitab al-Umm, ed. Muhammad 
Sayyd Kaylani, 2nd edn., Cairo: Mustafa al-Bābī al-Halabi, 


1403/1983. 

Shaltūt, Mahmūd, al-Islam, “Aqidah wa Shari‘ah, Kuwait: Matābi' Dar 
al-Qalam, n.d. 

—Figh al-Qur'án wa'l-Sunnah, Kuwait: Matābi* Dar al-Qalam, n.d. 

al-Sharbīnī, Muhammad al-Khatib, Mughni al-Muhtāj ila Ma'rifat 
Alfaz al-Minhāj, Beirut: Dār al-Fikr, n.d. 

al-Shatibi, Abū Ishāq Ibrahim, al-Muwafaqat fi Usūl al-Shari‘ah, ed. 
Shaykh "Abd Allāh Dirāz, Cairo: al-Maktabah al-Tijariyyah 
al-Kubrā. n.d. 

al-Shawkani, Yahya b. "Alī, Irshad al-Fuhūl min Tahqiq al-Haq ilā “Ilm 
al-Usūl, Cairo: Dar al-Fikr, n.d. 

—Nayl al-Awtar: Sharh Muntagā al-Akhbār, Cairo: Mustafa al-Bābī 
al-Halabi, n.d. 

al-Sibà'i, Mustafa, Ishtirākiyyāt al-Islam, 2nd edn., Damascus: al-Dār 
al-Qawmiyyah li'l-Tibà'ah wa’l-Nashr, 1379/1960. 

Suwaylim, Bandar ibn Fahd, al-Mutham: Mu'āmalatuh wa Hugūguh 
fl-Figh al-Islami, Riyad: al-Markaz al-‘Arabiyyah li'l-Dirasát 
al-Amniyyah, 1408/1978. 

al-Suyiti, Jalal al-Din, al-Jāmi" al-Saghir, 4th edn., Cairo: Mustafa 
al-Babi al-Halabi, 1954. 

Al-Tabari, Abū Ja‘far Muhammad ibn Jarir, Ta’rikh al-Rusul wa’l- 
Muluk, Cairo: al-Matba‘ah al-Tijariyyah, 1358/1939. 
al-Tabrīzī, "Abd Allāh al-Khatib, Mishkat al-Masābīh, ed. 
Muhammad Nāsir al-Dīn al-Albānī, 2nd edn., Beirut: al-Maktab 
al-Islami, 1399/1979. 
Taj, Abd al-Rahmin, al-Siyasah al-Shar‘iyyah wa'l-Figh al-Islāmī, 
Cairo: Matba‘ah Dar al-Ta'līf, 1393/1953. 
Al-Tamawi, Sulayman, al-Sultat al-Thalath fi'l-Dasātir al-“Arabi yyah wa'l- 


| 
Bibliography 


177 


| 
eee 
| 


Cairo: Dār al-Fikr al-"Arabī, 1403/1983. 


Fikr al-Siyāsī al-Islami, 2nd edn., Cairo: Dar al-Fikr al-‘Arabi, 1973. 
— Umar ibn al-Khattab wa Usül al-Styāsah wa’l-Idarah al-Hadithah, 


Al-Tirmidhī, Abū Īsā Muhammad, Sunan al-Tirmidhi, Beirut: Dar 


al-Fikr, 1400/1980. 


Tubliyah, Muhammad al-Qutb, al-Islam wa Hugtūg al-Insan. Dirasah 


Mugannah, 2nd edn, Cairo: Dar al-Fikr al-"Arabī, 1404/1984. 
Uthmān, Fathi, al-Fard fi'l-Mujtama' al-Islami: Bayn al-Hugūg 
wa'l-Watbat, Cairo: al-Majlis al-A‘a li'l-Shu'ūn al-Islāmiyyah, 


1382/1962. 


—al-Fikr al- Qanüni al-Islami: Bayn Usül al-Shari‘ah wa Turath al-Figh, 


Cairo: Maktabah Wahbah, n.d. 


| Al-Wafi, ‘Abd al-Wahid, Hugtīg al-Insan fi'/-lslām, Cairo: Matbā at 


al-Risalah, n.d. 


Wasil, Farid Muhammad, al-Sultah al- Oadā'iyyah wa Nizam al- Qada* 


fil-Lslam, 2nd edn., Cairo: Matba‘at al-Amanah, 1983. 


Weeramantry, J., Islamic Jurisprudence: An Islamic Perspective, 


Basingstoke(UK), Macmillan, 1988. 
Wilson, Rodney, "The Contribution of Muhammad Bagir al-Sadr to 


Contemporary Islamic Economic Thought’, Journal of Islamic 
Studies 9.1 (1998), 46-60. 

Yusri, Ahmad, Hugtūg al-Insān wa Asbāb al-‘Unf fi'l- Mujtama* al-Islami 
fi Daw Ahkām al-Sharī ah, Alexandria (Egypt): Mansha'at al- 
Maūrif, 1993. 

al-Zargā, Shaykh Ahmad b. Muhammad, Sharh al- Dawā'id 
al-Fighiyyah, ed. Mustafa al-Zarqa, 3rd edn., Damascus: Dar 


al-Qalam, 1414/1993. 
al-Zargà, Mustafa, al-Madkhal al-Fiqhi al--Am, 3 vols., Damascus: 


Dar al-Fikr, 1967. 

Zaydān, “Abd al-Karim, al-Fard wa’l-Dawlah fi'l-Shari^ah al- 
Islamiyyah, Gary (Indiana): al-Ittihād al-‘Alami li'l-Munazzamāt 
al-Tullābiyyah, 1390/1970. 

—Nizām al-Qada’ fi'I-Sharī ah al-Islamiyyah, Baghdad: Matba‘at 
al-Ānī, 1404/1984. 

al-Zuhayli, Wahbah, al-Fiqh al-Islami wa Adillatuh, 3rd edn., 
Damascus: Dār al-Fikr, 1409/1989. 

Zuhayr, Muhammad Abū al-Nūr, Usi al-Fiqh, 4 vols., Cairo: Dar 
al-Tiba‘ah al-Muhammadiyyah, c. 1372/1952. 

Zullah, Muhammad Afzal, “The Application of Islamic Law in 
Pakistan’, presentation given at the International Islamic 


University Malaysia, 6 September 1991 










Abbasid, 90, 117, 118, 119, 120 

“abd, 3, 8 

‘Abd Allah ibn Mas'ūd, 107 

*Abduh, Muhammad, 72, 78 

Abū Bakr, 24, 56, 59, 60, 139 

Abū Burdah, 148 

Abū Hanifah, 85, 86, 106, 
107, 117 

Abū Mūsā al-Ash'ari, 123, 148 

Abū Zahrah, Muhammad, 5, 
80, 92, 112, 140 

adab al-gadā”, 127 

“adalah, 103 

al-"adālah al-ijtimā'iyyah, 105 

al-"adālah al-mutlagah, 112 

‘adl, 93, 103, 112, 113, 146 

‘Ali ibn Abi Talib, 72, 83, 84, 
88, 116, 127-8, 136 

ahkam, 145 

ahl al-dhimmah, 1 

ahl al-hall wa’l-aqd, 

aman, 78 

amanah, 20, 21, 59, 113, 145 

amarat, 147 

"āmm, 84 

"Amr ibn al-"Ās, 144 

‘Amr ibn Shu‘ayb, 86 


Index 


apostasy, 89 

‘Aqabah, 72 

Arberry, 65 

arham, 51, 135 

arjah, 84 

Aristotle, 103 

"asabiyyah, 53 

Asad, Muhammad, 119 

aslah, 113 

“ataqa, 3 

Austin, 134 

"Awdah, "Abd al-Oādir, 7, 
87, 94 

"awfah, 3 

"awgāf see waqt, 

āyah, 10, 15, 16, 20, 25, 30, 
31,32; 47, 50, 51, 53458 
59, 60, 62, 64, 65, 66, 68, 
74, 80, 81, 82, 84, 85, 91, 
92, 93, 108, 109, 111, 
114, 135, 145 


al-bara’ah al-asliyyah, 3, 28, 129 
bara’at al-dhimmah, 36, 39 

Bassiouni, Cherif, 37 

bātin, 106 

bay‘ah, 13, 24 d 








Index 181 


i C 0  —À 


al-ikha’ al-insānī, 94, 134 


180 FREEDOM, EOUALITY AND JUSTICE IN ISLAM 


_ Mii LS Ss S Sc EE T = 


bayān, 68, 72 freedom, al-hugūg wa'l-hurriyyat al- 

bayt al-māl, 60, 87, 91, 138, 139 definition of, 3, 4, 7; and manawiyyah, 5 ikhtiyār, 3 

bayyinah, 68, 129 ‘afwah; meanings of, 6; al-hugiig wa’l-hurriy yat ihsan, 108, 112, 113, 137, 
Bentham, 134 and contracts, 32-35; and al-shaksiyyah, 5 140, 146, 148 


Bilal, 54, 58 
birr, 136 


Cicero, 104 

Chapra, “Umar, 138 

Christians, 79, 80, 81, 82, 
86, 90 

constitutionalism, 2, 40, 158 


dar al-harb, 79 

dar al-Islam, 79 

darar, 28 

da‘wa, 130 

Declaration of the Right 
of Man, 2 

dhawū al-ahrām, 135 

dhimmah, 36, 85, 86 

dhimmī, 78, 79, 81, 83, 84, 
85, 86, 90, 91 

dirigisme, 141 

divorce, 75, 76, 77 

diwān al-mazālim, 120 


diyyah, 84, 86, 87, 88 


El-Awa, 15 
Egypt, 25, 76, 117, 144 
eguality, 


fagih, 28, 75, 87, 120, 144 
fard ‘ayn, 17 

fard kifa’i, 17, 107 
farasah, 147 

faridah muhkamah, 123 
fasad, 24, 143 

fatwā, 13 

figh, 17, 40, 75, 81, 83 


equality, 2; and human rights, 


2; and independence, 4; and 
rationality, 22; and socialism, 
2; literature on, 13 

French Constitution, 2 

French Revolution, 2, 6, 47 


fugaha: see fagīh 


al-Ghannushī, Rashīd, 93, 95 
al-Ghazālī, Muhammad, 7 
ghayr "udūl, 147 
globalisation, 156 


hākim, 118 

hakam, 76 

halāl, 18, 30, 74, 123 

Hanafis, 33, 38, 39, 75, 
84, 85, 86, 87, 89, 91, 
117, 124, 125, 126, 128, 
130, 131, 137 

Hanbalis, 31, 116, 117, 128, 
130 

harām, 18, 30, 38, 74, 108, 129 

harbī, 86 

hazar, 32 

hisbah, 16, 18, 25, 26, 64, 71, 
72, 110, 156, 157 

hudūd, 65, 69, 70, 87, 107, 12° 
131, 133 

hukm, 13, 70, 106 

human rights, 
Universal Declaration 
of, ix, 141 

hugūg al-ādamiyyīn, 128 

al-hugūg wa’l-hurriyyat al- 
igtisādiyyah wa'l-ijtima'iyy^^ 


_ «=. 


hurr al-kalam, 3 

hurr al-karīm, 3 

hurr, 3, 8 

lumyyah, 3, 4, 7, 8, 28, 29, 40 
huriyyat al-'amal, 5 

al-hurriyyah al-madaniyyah, 5, 6 
al-humiyyah al-milkiyyah, 6 
al-huriyyah al-shakhsiyyah, 6 


luriyyat al-ta'allum wa’l-ta‘lim, 5 


huriyyat al-‘agidah, 5 
huriyyat al-tamalluk, 5 
husn al:muāmalah, 136 


‘ibahah, 3, 28, 29, 30, 31, 32, 
34, 35, 36, 38, 65 

“ibadat, 31, 49 

Ibn ‘Abbas, 30, 128 

Ibn ‘Abidin, Muhammad 
Amin, 144 

Ibn Hanbal, Ahmad, 33, 117 

Ibn Kathir, 50 

Ibn Khaldūn, 59 

Ibn Qayyim al-Jawziyyah, 37, 
68, 109, 124, 147 

Ibn Rushd al-Qurtubi, 3, 
86, 128 

Ibn Taymiyyah, 33, 148 

Ibn Umm Maktūm, 54, 55 

idhn, 29 

imd, 15, 69, 70, 72, 124, 
146, 158 

ijtihād, 12, 35, 70, 109, 116, 
117, 122, 124, 126, 136, 
157, 158, 159 

ijtihād zarfi, 96 

al-ikha’ al-dīnī, 94 


ihtikār, 137 

al- Tli, 72 

‘ilm, 22 

Imam, 13, 71, 90, 115, 116 

imam “adil, 108 

Iraq, 77, 139 

Islamic state is, 15, 84, 90, 91, 
110, 117, 138 

istishab, 35, 36 


jabbar, 19 

al-jabr wa’l-ikhtiyar, 1 

Jews, 79, 80, 81, 82, 86, 
88, 90, 139 

jihad, 23, 79, 91, 107 

jizyah, 61, 78, 80, 91, 92, 
95, 138, 139 

judiciary, 115, 116, 117, 
118, 119, 120, 123, 127, 
130, 132, 133 

jumhiir, 71, 106 

justice, 
and natural law theory, 104; 
in Western thought, 103 

al-Juwayni, Imam al-Hara- 
mayan, 126 


kaffarah, 3, 26, 139, 140 

kalam, 3 

karim, 3 

khalaga, 3 

khalifah, 21 

Khallāf, ‘Abd al-Wahhāb, 4, 
5, 59, 132 

kharāj, 61 

Khārijites, 59, 70 











182 FREEDOM, EQUALITY AND JUSTICE IN ISLAM 


> 


khilafah, 108, 113 
khul‘, 75, 76 


al-lagīt, 17 

lian, 68 

liberty, ix, 2, 5, 6, 7, 8, 9, 10, 
119812 81951718 MIDI 
25, 29, 37, 104, 105, 119, 
122, 133, 134, 155, 
157, 158, 159 

liberalism, 2 


madhahib, see maddhhab 
madhhab, 31, 60, 74, 87, 96, 
107, 117, 126 
Madkür, Muhammad Salām, 
32,95, 116 
Mahmassani, Subhi, 4, 80, 
93, 116 
Malaysia, 77 
Mālik, Imām, 13, 85, 86, 140 
martabat al-‘awfa, 29 
maslahah, 7, 143, 146 
maun, 140 
mazālim, 110, 119, 120 
maslahah, 28, 72, 73, 116, 132 
Matüridiyyah, 14 
Mejelle, 36, 39, 57, 91 
Montgomery- Watt, 8 
monogamy, 32 
Morocco, 77 
Mu ‘adh ibn Jabal, 148 
al-mu‘amalah bi’l-mithl, 96 
mu'āmalāt, 31, 49 
Mu'awiyah, 87, 116 
muhakamat, 127 
mu'awin, 118 
mu'azzaf, 118 
mubarat, 75 
mudda'à “alayhi, 130 


mudda'i, 130 

muhtasib, 110 

mujtahid, 12, 13, 107, 118, 
126, 133, 143, 159 

mugallid, 107, 126 

musaytir, 19 

musta’min, 78 

muta'akhkhirūn, 144 

Mutahhari, Murtaza, 10, 11, 
14, 18, 95 

Mu tazilah, 1, 13, 14, 59 

Mutawalli,“Abd al-Hamid, 
4, 12, 79 

muwakkil, 115, 116 

muwatinün, 78 


nafaqah, 137 

nasihah, 156, 157 

nass qat'i, 

nazar, 22 

Nazism, 141 

non-Muslims, 
bequest of, 89; employment 
of, 90, 91; personal law of, 
90; taxation, 91, 92 


Ottomans, 25 


Pakistan, 57, 65, 76, 77 
Plato, 103, 104 
polygamy, 77, 114 


qada, 106 

gadā” "alā al-gha'ib, 128 

gādī, 65, 107, 116, 117, 118, 
120, 124, 125, 126, 127, 132 

gā'idah kulliyyah, 36 

al-Qarafi, 144 

gard hasan, 137 

gawamah, 65 


gists, 69, 70, 83, 84, 87, 
107, 131, 133 

qist, 93 

giyās ma‘ al-farīg, 107 

Outb, Sayyid, 9, 78, 111 


raf“ al-haraj, 35, 146 

Rahman, Fazlur, 14, 93 

Ramadan, 26 

Ramadan, Said, 26 

Rawls, John, 105, 134 

riba’, 137 

rifq, 148 

Right of God, 27, 125 

Right of Man, 27, 125 

Rightly-Guided Caliphs, 13, 
24, 56, 81, 87, 88, 90, 109, 
113, 116 

risālah, 107, 111 


sabab al-hukm, 125 

sabr, 8 

safih, 17 

Said, Abdul Aziz, 8, 9, 25 

salah, 143 

salam, 67 

Salman al-Farsi, 54 

al-Sarakhsi, Shams al-Din, 108, 
124 

al-Shāfi ī, 86 

Shāfi īs, 33, 38, 39, 116, 117, 
125, 128, 130 

Shaltūt, Mahmūd, 68, 69, 71, 
78, 80, 87, 92, 93 

sha'n al-nuzū, 113 

al-Shātibī, 29, 146 

al-Shawi, Tawfiq, 96 

al-Shawkani, 33 

Shi‘ah Imāmiyyah, 85 


Index 183 


n 
qawwām, 65, 68 


shibh al-‘amd, 126 

shūrā, 24, 156, 157 

Sībā ī, Mustafa, 5, 6 

siyasah, 145, 146, 147, 149 

siyasah "ādilah, 147 

siyasah shar iyyah, xi, 40, 
[2758109 

siyasah zālimah, 147 

social justice, 105, 106 

social support system, 137 

stare decisis, 133, 159 

Sufyān al- Thawri, 86 

Suhayb al-R ümi, 54 

sukhriyyah, 96 

sulh, 38 

Syria, 75, 76, 77 


ta'aggul, 32 
ta'awun, 134 
al-Tabari, Ibn Jarir, 69, 70, 
71, 107 
tābitūn, 86 
tafakkur, 22 
tafagguh, 22 
tahrīr, 3 
al-takāful al-ijtimāī, 137 
takhsīs al-qada’, 132 
takhsis, 120 
taklif, 13, 20 
talāg, 75, 76 
talāg al-tafivīd, 75 
al-Talhī, Muhammad b. Umar, 
taglīd, 40, 133, 158 
tagwā, 27, 51, 53, 54, 63, 93, 
113, 114 
al-taswiyah fi'l-mu'āmalah, 103 
tawhid, 93, 107, 111, 156, 157 
tawsi‘ah, 144 
taysir, 35 . 
ta zīr, 133, 149 








184 FREEDOM, EQUALITY AND JUSTICE IN ISLAM 





tazkiyah, 127, 130 
testimony, 
of women, 66, 67, 68; of 
non-Muslims, 89, 91 
Tunisia, 76 
Turkey, 25 


ulii al-amr, 92, 113, 142, 
143, 145 

*ulama, x, 13, 22, 33, 50, 78, 
91592::9738102:11059126:; 
131, 143, 146, 157, 158 

“Umar ibn “Abd al-‘Aziz, 25, 
84, 86, 87 

“Umar ibn al-Khattab, 17, 24, 
56, 57, 60, 61, 66, 72, 75, 
83, 88, 117, 123, 124, 
138, 143-4 

Umayyad, 25, 90, 116, 119 

ummah, 15, 159 

Umm Hāni”, 72 

Umm Salamah, 72 

*unf, 148 

al-"ugūd wa'l-fusūkh, 106 

*Uthman, 72, 85, 86 

"Uthmān, Fathi, 7, 15, 118 

utililarianism, 134 





Wafi, 5, 7 
wālī al-mazālim, 64 
wakālah, 115, 131 
wakīl, 70, 73, 115, 131 
walāyah, 70, 71, 118 
wagf, 113, 117, 139 
wazīr al-tafivīd, 64, 90 
wazīr al-tanfidh, 90 
welfare assistance, 60 
welfare state, 141 
wilayah *ammah, 64, 70, 71 
wilayah khassah, 64, 70 
wilayat al-gadā”, 118 
women, 
eligibility to public offices, 
69, 70; legal capacity, 73; 
education, 74 
zakah, 61, 91, 92, 96, 137, 
138, 140, 141, 144 
zāhir, 106 
Zahiris, 32, 33 
zann, 36 
al-Zarqa, Mustafa, 32 
Zayd ibn al-Harithah, 58 
Zaydan, "Abd al-Karim, 4 
Zoroastrianism, 14 








Mohammad Hashim Kamali 


Freedom, Equality and Justice 
in Islam 


In Freedom, Equality and Justice in Islam, M H Kamali presents the 
reader with an analysis of the three concepts of freedom, equality 
and justice from an Islamic point of view, and their 
manifestations in the religious, social, legal and political fields. 
The author discusses the evidence to be found for these concepts 
in the Qur'àn and Sunna and reviews the interpretations of the 
earlier schools of law. The work also looks at more recent 
contributions by Muslim jurists who have advanced fresh 
interpretations of freedom, equality and justice in the light of the 
changing realities of contemporary Muslim societies. Freedom, 
Equality and Justice in Islam can be read in conjunction with M H 
Kamali's titles The Dignity of Man: An Islamic Perspective and 


Freedom of Expression in Islam. 


Dr Mohammad H. Kamali is Profesor of Law at the 
International Islamic University, Malaysia, where he has been 
teaching Islamic law and jurisprudence since 1985. Among his 
other works published by the Islamic Texts Society are Principles 
of Islamic Jurisprudence, Islamic Commercial Law: An Analysis of 
Futures and Options, Freedom of Expression in Islam and The Dignity 


of Man: An Islamic Perspective. 


FUNDAMENTAL RIGHTS AND LIBERTIES SERIES 
VOLUME II 


